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rqilJI.7J IN THE HIGH COURT OF JUDICATURE AT BOMBAY 

ORDINARY ORIGINAL CIVIL JURISDICTION 

COMPM'YPETITION NO. 317 OF 2012 

ICIeI Bank Limited ... Petitioner 

vis. 

Mis. Classic Diamonds (lndia) Limited .. Respondent 

Mr. Bha1chandra Pala.· a/w Mr. Bl1avik G. Lahu: ilb. MIS. CYril Arnarchand
 

Niangaidas for tHe l'etlliOller.
 

Mr. Rushabh Thacker i/b. Mr. Yashpal Jam fo!' the Respondent.
 

CORAA1. A. K. MENON, J. 
DATED. 28th SEPTEMBER, 2017 

P.c.• 

I. By this petition the petitioner seeks an C'rder of winding lip of the 

respondent company for its inability to pay irs debts as and when they arise. 

The amount claimed III the petitIon is USD 5.215.281 86 due towards 

repayment of cn:dit facilities (:':r~joyed by Mis Aarohi Diamonds Limited 

burrower Aarohi. 

L. The facts in brief reveal that on 7 th JanWtry. 2008 Aarohi sought from 

the petitioner and was sanctioned credit t~1cility IL the natute of Trust Receipt 

LDans and as part of ~;ecllrity offered the Cl'rporJ.te Guarantee ()f the 

respondent company. The respondent company ('xccuted the Corporate 

\..,uarantee " ~:lated 1'.1(,tl).January....')'~()Q'VI.. '-' WI11CI1 ' 1 appears at E I x l1bll-.,. [J to tIle 

petition. 
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3. The fact that the guarantee \\'a~ executc;d is not in dispute since the 

execution of the guarantee \va~ Hnthorised by the resolution dated 9 th January. 

2008 copy of which appears at Exllibit--C to the petition. Pursuant to tIle 

execution of the guarantee. it appears th:t[ Aarohi defaulted in making 

payment of their dues and as a result the Corporate Guarantee came to be 

invoked on or about Gti February. 2012 The respondent was called upon to 

not in dispute that the $uanmtee was invoked vide letter dated 6 th February. 

LO] 2 which m clear terms calls '.tpon the respondent k1 make payment of 

sum of USD 5.204.8] 2) the principal amount and interest and other charges 

were also incorporaled in the said !etter at Annexure II. 

4. Having failed to comply. the respondent was sen'ed wirh Statufocy 

notice dated I(:;'h February. 2012 calling upon them to pay USD 5.215.28186 

(0; 8 78% at the current raic e:f interest. P9.!'liculars of the claim were annexed 

with the notice but the requisitions in the notice were not complied with. 

'rhere was 110 reply to the statlltory notice. Accordingly the petition came to 

be presented on or about 8 th May. 2012. The petition vIas accepted on or 

about t h August. 2012. Thereafter the company fikd its affidavit in reply and 

1Dththe petition was heard for admission on OctL)ber, 201 S and an order 

came to be passed admitting the petition and directing the same to be 

advertised. 
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PlimH facie it was found that a sum of Rs. 33,53,31,593.25 was due as 

on date of the rejoinder. The Order came to be challenged in appeal before 

the Division bench anc! viele order dated 24 th November, 2016 appeal came to 

be disposed of. observing that the Appeal Court found no reason to differ from 

the views expressed by the learned Singl~Judge. The contentions raised in the 

appeal were similar to [hose raised before the Company Court and no ground 

6. Being aggrieve-.d by the said order the re<;pondenl filed SLP(C) No. 

14~)5/2017 and the samE' was IleaI'd and came to be dismissed vide order 

dated 30th January, 2017. In the circumstances. il is evident that Ihe order of 

admission has achieved finality. The Order dated 19 t11 October. 20 15 deals in 

great detail with the defences of the COmp21l1Y. In paragraph 3 it records that 

only three defences were urged. firstly that the ,,:ontract of guaranke was 

executed by the respondent with the bnmcll of the applicant bank at J-I0l\3 

Kong and that each branch has a separate existence and rherefore petitioner 

c::tnying on business in Milmbai has no priVlty of contract with the 

respondent The next defence was that the Corporate Guarantee was 

inadequately stamped and could not be received in evidence or acted lIpon in 

the Company petition. Thirdly, the claim ,vas sought to be questioned since 

there was no certificate issued in respect of the claim by any authorised 

()fficer of the Petitioner and because this was a reqllirem.ent of the Corporate 

Guarantee. This having not bt'en complied with, the respondent was not 
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bound to pay the amounts demanded. These' are the only three defences urged 

before me today Thus it is evident that considering these defences there is no 

reason for me to take a different view today. No further affidavit was filed 

after admission of the petition. 

Indeerl. the order dated 19 t11 October. 20] 5 had attained finality upon 

dIsmissal of the SU' No. j 495jZC i 7 on 00'" janwll'Y. 2017 Tad"y tLere is 

nothing else urged before me on behalf of the Company. The Company is 

therefore clearly bound and liable to pay amount guaranteed under the 

Corporate Guarantee. They have failed and neglected to pay their debts. thus 

inviting the deeming provisions of the act l)f commercial insolvency. Learned 

Counsel for the respondent submitted that apart from the defences raised in 

affidavit in reply dated 30th January. 2017. thac are no other defences that 

the company can press. The aff1davj[ in rejoinder reiterates the claim and 

denies contentions in the repiy. 

8. The petition IS also advertIsed as directed in the order of 19 1h October. 

2015. Learned Coanscl for the petitioner submitted that the affidavits of 

service are already on record and find that they are already filed as of 13 th 

ApriL 2017. Affidavit of publication in two local newspapers and a further 

\3 1haffidavit of publication in Maharashtra Governmet:t Gazette on ApriL 

2017 is also seen to have been filed in this Court on 23 1h April. 2017. 
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9. In the circumstances. the petition is liable to be allowed and 

accordingly I pass the following order, 

(i) Petition is allowed. The respondent Company 1\1/s. Cbssic 

Diamond (India) Limited shall be \vound up by and llnder the 

supervision, direction and order of thIS C\.~urt in accordance with th.: 

(ii) The Official Liquidah.•r. High Court. Bombay. is appointed as 

Liquidator of the Respondent Company with all necessary powers 

under the provisions of the Companies Act. 195b. The Liquidator shall 

forthwith take charge of the assets i prcperties and records ()f the 

Respondent Company without awailil1$ any notification. 

(iii) The Llyllidator shall ad on an ordm.u'Y copy of this Order duly 

:mthenticated by the Registry of this Court. 

(iv) The learned Counsel fef the Respondent Company wa.ives service 

of the Petition under Rule 28 of the Compar.ies Court Rules. j 958. 

(V) The Advocates for the Petitioner shall forthwith forward a copy 

of this order to the Compal1y at its registered address. 

(vi) Parties to act on all aUfhenticated copy of this order. 

(A. K. AiENON. J.) 
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