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Corporate Relationship Department,
Phiroze Jeejeebhoy Towers,

25t Floor, Dalal Street,

Mumbai- 400001

Sub: Copy of order passed by Hon’ble Executive Director (‘ED’) of SEBI in the matter of
National Spot Exchange Limited (NSEL)

Dear Sir(s) / Ma’am(s),

In continuation of our earlier letter dated May 15, 2023, we are enclosing herewith the copy of
an order dated May 12, 2023 (bearing No. QJA/PR/MIRSD/DOP/26419/2023-24) passed by
Hon’ble Executive Director (‘ED’) of SEBI in the matter of National Spot Exchange Limited
(NSEL) cancelling Certificate of Registration (bearing No. INZ000087136) of the Company.

This order will not have any impact on the activities carried out by the Company.

The copy of the aforesaid order is also available on SEBI website and can be accessed at
https://www.sebi.gov.in/enforcement/orders/may-2023 /order-in-respect-of-bharat-bhushan-

finance-and-commodity-brokers-limited 71127.html

This is for information to shareholders at large of the Company.
Thanking you,
Yours faithfully,

For and on behalf of

Bharat Bhushan Finance & Commodity Brokers Ltd.
VAIBHAV Ui aemawae

AGRAWAL 352y

Vaibhav Agrawal

Company Secretary

Encls: a/a
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QJA/PR/MIRSD/DOP/2641q /2023-24
SECURFTIES AND EXCHANGE BOARD OF INDIA
ORDER

Under Section 12(3) of the Securities and Exchange Board of India Act, 1992 read with
Regulation 27 of the Securitiecs and Exchange Board of India (Intermediaries)

Regulations, 2008

In tespect of -
Sr. No. Name of the Noticee SEBI Registration No.
1 Bharat Bhushan Finance & Commodity TNZ 000087136
Brokers Lad.

In the matter of National Spot Exchange Limited (NSEL).

BACKGROUND

1. The present proceedings otiginate from the Enquiry Report dated August 29, 2019
(hereinafter referred to as “Enquity Repott”), submitted by the Desighated Authority
(bereinafter referred to as “DA”) in terms of regulation 27 of the SEBI (Intenmediaries)
Reguiations, 2008, as it stood at the relevant point of time, prior to its amendment vide
SEBI (Intermediaries) (Amendment) Regulations, 2021, w.ef January 21, 2021
(hereinafter referred a3 “Intermediarics Regulations™), wherein the Designated
Authority (hereinafter referred to as “DA™), based on various factual findings and
observations so recorded in the said Enquiry Report, recommended that the registration
of Bharat Bhushan Finance & Commodity Brokers Limited (hereinafter referred to as
“Bharat Bhushan Commodity” or *Noticee”) as a stock broker may be cancelled.
Subsequent to the same, a Post Enquity Show Cause Notice dated September 24, 2019
(hercinafter refetred to as “SCN™), along-with the copy of the aforesaid Enquiry Report
and copy of the Flon’ble Bombay High Court’s decision dated August 22, 2014 and letter
dated December 30, 2014 of DEA, Ministty of Finance was issued to the Noticr.

2. Pursuant to that, a hearing before the then Ld. Whole Time Member of SEBI (heseinafter
referred to as “WIM™) was granted to the Noticee on May 25, 2020 (rescheduled to
May 26, 2020 on account of public holiday). In the interim the No#ize availed inspection
of documents on Januvary 27, 2020, Due to the pandemic, as requested by the Noticee
the hearing was re-scheduled to September 08, 2021 during which the Nosiee requested

Order iu respect of Bhanat Bhnshan Figance & Commodity Brokers 124, in the matter of National Spot Fiscchangs 1 isited
Pam 10f 56




for copy of certain documents and pursuant to which, the Notiwe made ifs written
submissions vide letter dated September 16, 2021. Thereafter, the personai nearing was
conducted before the then WIM on September 27, 2021. The Nasier made its post
hearing submissions vide letters dated October 11, 2021 and November 01, 2021. In its
submissions dated November 01, 2021, the Na#iwe cited an order dated October 28, 2021
passed by the Hon’ble SAT in the matter of Jafndre Commodities Limited vs. SEBI,
wherein, while granting stay on the operztion of SEBI’s order, the Hon’ble SAT observed:

“Considersng the fact that the allyged violation of trads contracts is between the  period Sepreneber 2009
to Augnst 2013 and conpled with the fact ihat the appellant only becare a member in Septewsber
2077 and no vislation bas been found against the qppellant after 2013 %l the date of the passing of
the order. WPe direct that the effict and operation of tbe imspugned order shall remain stayed during
sbe pondancy of the appaal”

Accordingly, as requested by the Nosire, the mattet was kept in abeyance,

3. Subsequently, the competent authority of SEBI, reallocated the present matter to the
undetsipned for further proceedings.

4. While the aforesaid proceedings were pending, Securities and Exchange Board of India
(hereinafter referred to as “SEBI”) passed five separate ordets rejecting the applications
filed by five other eatities for registration as commeodity brokets who were involved in
NSEL matter during February 2019. Aggrieved by the said SEBI orders, the enfities filed
sepatate appeals before the Hon'ble Securities Appellate Tribunal (hereinafter referred to
as “Hon’ble SAT”). The Hon’ble SAT vide its common order dated June 9, 2022,
remanded the aforesaid SEBI orders to SEBI and while temanding the aforesaid orders,
the Hon’ble SA'T, suter ala, observed as under:

%2...The matters are romitted to the WIM 1o decide the mattor affesh in she Kglt of the
obstrvations made aforesaid in accordamce with lw afier Zing an apporiunity of bearing ta the
brokers. Al issues raised by the brokers for which a finakity bas not besn reached remains gpen for
thers Yo be raised before the WTM. It will be open fo the WIM o Tely wpon other material such as
the complaint lters of NSEL, EOW report, EOW charge sheet, otc. provided sweh copies are
Prosided to the brokers and opportuniy is giwn #s rebus the allogations. Such addifonal documents
relied upon by the respandent shonld form part of the show cause motice Jor which purpose, it will be
open to the WTM to isswe a supplementary show cawse notize. .. .. ”
5. In light of the aforesaid SAT orders, it was felt necessary to fumish certain additional

documents/matetial to the No#ize and grant an opportunity of personal heating, before
concluding the present proceedings. Accotdingly, SEBI vide Supplementary SCN dated
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QOctober 11, 2022 (hereinafter referred to as “SSCN'") provided certain additional
documents/material {as indicated in the SSCN) to the No#iee and advised it to submit its
reply/comments/darifications in addition to its eatlier replies, if any, within 15 days of
receipt of the SSCN. The No#iwe was furthet informed that if no reply is received within
15 days of receipt of the SSCN, it shall be presumed that it has no additional
comments/reply to submit and the matter would be proceeded in terms of the ptovisions
contained in the Intermediaries Repulations. I note that the SSCN has been sent to the
Notiere through Speed Post Acknowledgement Due (for short ‘SPAD?) vide letter dated
October 11, 2622. Further, the scanned copy of the SSCN was also served upon the No#icee
vide emsil dated October 17, 2022 and proof of delivery is available on record. In response
to the said SSCN, the No#ize vide its letter dated October 28, 2022 filed a reply in the
matter. In the interest of natural justice, an opportunity of personal hearing was granted
to the Noticee on November 17, 2022, As requested by the Nogire, the heating was re-
scheduled to January 12, 2023.

6. On the scheduled date of heating Me. Prakash Shah, Mr. Kushal Shsh and Drt. Keyur
Sheh, Authorized Representatives of the Notier along with Mr. Vijay Bhushan, Director
of the Noticee appeared in person and made oral submissions in the matter. The Nodics
was granted 10 days’ time for filing of post hearing written submissions in the matter. I
note from available records that the Natirer vide emsil dated February 3, 2023 had
requested fout weeks’ tite to file post hearing submissions in the matter on account of
medical grounds but no such submissions have been made by the Nossez yet.

7. Subsequently, the No#ies, vide letter dated March 6, 2023, intimated that it has filed 2
settlement application in the present proceedings under the SEBI (Settlement
Proceedings) Regulations, 2018. The No#iar further requested to keep the proceedings in
abeyance till the said epplication is disposed. Accordingly, passing of the order in the
matter was kept in abeyance in tenms of regulation 8(1) of the SEBI (Settlement
Proceedings) Regulations, 2018. Subsequently, the said setflement application filed by the
Noticse was rejected by the Competent Authotity and the same was communicated to the
Noticze vide email dated March 24, 2023.

8. In view of the above discussed facts and dircumstances of the matter, I obsetve that the
matter can be and is fit to be proceeded with on merit.

9. ‘The wiitten submissions filed by the Ne#wer vide letters dated October 18, 2019,
December 27, 2019, January 29, 2020, September 16, 2021, October 11, 2021, November
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01, 2021, Ociober 28, 2022, Novetnbet 11, 2022 and the oral submissions rmade during
the course of ihe persoual hearings held on January 12, 2023, are summarized hercunder:

i.

iv.

d,

"The SCN has been issued to the No#ies after inordinate delay;

"The DA has failed to follow the due process of law, insofar, the DA has not taken
proper cognizance of the Nosie’s request of inspection of documents and
providing an opportunity of personal hearing;

The Netizee had executed the trades in alleged paired contracts only during the year
2012-13 for and on behalf of 25 dlients under the dients’ instructions. No advice,
Presentation or inducement of any nature was provided to the clients;

The clients executed the trades on their own and no funding/ financing was
provided to the clients;

None of the clients of the No#ize has mised any grievance/ camplaint against the
Noicee,

Relevant material available with SEBI has not been provided to the Noticee;

The No#iee had no other connection with NSEL except for member/ broker
relationship and the Notiwe had no connection or association with NSEL, its
directors, promoters and Key Management person in any manner;

Except for meagre brokerage on execution of trades for few of its clients, the
Noticee has not detived any gain or benefit of any nature;

The Notizss cartied out its transsctions in compliance with the Bye Laws, Rules,
Regulations and Circulars issued by NSEL from time to time;

The insinuation that brokers were not regulated by FMC is incorrect as they were
requited to obtain a Unique Member Code’ from the FMC and since FMC was
the regulator at the relevant time and not SEBL SEBI ought not to initiate any
action under regulation 23 of the Intermediaries Regulation for contravention of
provisions of securites laws;

There was no prohibition for grant of personal heating by DA under the
Intermediaries Regulations and thus in the interest of principles of natural justice,
the DA ought to have granted the oppottunity of personal hearing;

The Enquity Report has wrongly placed teliance on the order dated
December 4, 2017 passed by the Hon’ble Bombay High Court in the mater of 63
Moons technalogics Limited Ve The Union of India' which has been

! Wit Petition No. 2743 of 2014, Also available at - https:/ /indiankanoon.org/doc/ 66704740/
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subsequently set aside by the Hon’ble Supreme Court vide its order dated
April 30, 2019%

xiii. The Enquiry Report has placed reliance on the interim report of EOW dated April
4, 2015 but the said report has no televance iv the Noiwes case and ought not to
be referred;

xiv. Reliance cannot be placed on the Investigation report of SFIO as the same has
been held to be without jutisdiction by the decision of the Hon’ble Bombay High
Court vide order dated January 15, 2020;

xv. As abusiness policy for rendering services to the clients, the No#iee never rendered
any advisory services to the clients and it followed the instructions of the clients to
execute transactions at the exchanges;

xvi. The first transaction in the trades contracts was carried out by the Nafies on
April 23, 2012 for and on behalf of its clients;

xvii, FMC was appointed as the °designated agency’ vide notification dated
February 6, 2012 to ensure compliance with the 2007 Exemption Notification and
the No#icor execnted trades in traders contracts only after appointment of FMC as
the “designated agency’;

xviti.  Out of total 20,052 clients registered with the Ne#ieee and its group companies for
share trading and commodity trading, only 25 clients had canried out transactions
in the traders contracts at NSEL;

xix. Al the relevant, vital and material facts were in the knowledge of SEBI when the
registration was granted to the Notiwe in 2016;

xx. By obtaining membership with the exchange, the No#iee was authorized to execute
trades on behalf of clients and receive brokerage and it did not receive anything
from the exchange;

xxi.  Itis erroneous and incomptehensible to allege that since the Nosire execnted trades
in the alleged paired contracts for tis clients, it was closely associated with the
NSEL. The Noficee never approached/ advised/ guided its clients for execution of
transactions;

xxii. As regard the terms and conditions of the 2007 Exemption Notification, the Noticee
submits as under:

a) The first condition stipulated that ‘No Shors Sales and AW ontstanding pesitions ai
the end of the day shall resuls in delffwry and NSEL Circular dated August 31, 2012
clatified that shott sales were prohibited and directed that the seller must be in

%(2019) 18 SCC 401, Also availshle at - httpe://indisnksnoon.org/doc/ 169038295/
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possession of commaodities or equivalent buy position. The first transaction for
all alleged paired comtracts’ was elways ‘purchase’ and therefore there is fo
question of “short sale’;

b} It is incomprehensible and impractical to contend that when thousands of
clients were participating in alleged pait contracts, all of them would be taking
physical delivery for their positions across multiple warehouses across the
country;

©) The second condition stipulated, i.e.,, “A¥ oistanding posisions of the trade at the
end of the day shall result in debvery... ”, only meant that the open positions at the
end of the day had to result in delivery but on the Exchange, such delivery was
by delivery of requisite documents/ Delivery Allocation Letter, and not by
actial physical delivery of commodities. The buyer could either take physical
delivety or sell the goods and deliver the said documents and pay in but in
cither case, the exemption condition did not mean that the delivery had to be
on the same day;

d) The third condition which stipulated that the “zhe Nagiona/ Spot Bxccbange L 44,
shall organize spot trading swbject to regulation by the awtborities regulaing spol trade in the
areas where such trading takes place”, only put a compliance requirement on NSEL
and the Nogicee understands that NSEL must have complied with the same;
€) The fourth condition pertsining to providing all information/ retuen

relating to trade to the Centtal Government/ Designated Agency, only
pertained to NSEL and not to brokers. Further, it is an admitted positon
that fortnightly reports were being filed by NSEL with FMC;

f) 'The fifth condition which allowed the Centra] Government to impose
additional condition atd no condition was imposed that the settlement
petiod of all contracts had to be less than 11 days and that trading in paired
contracts would not be permitted;

8 While withdrawing the exemption notification under the sixth condition of
the exetnption notification, the government did not allege that thete was
any violation of any of the exemption conditions, Further, since the trading
was il knowledge of FMC/ DCA and they permitted the same to go on
without any objection, the same amounts to waiver of breach. In fact, the
same also amounted to estoppel as to the correct interpretation of the 2007
Exemption Notification;
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L) The fulfilment of the conditions of the 2007 Exernption Notification was
the duty/ obligation of NSEL and not of the brokets/ ciients and it was
the responsibility of NSEL, FMC, DCA to ensure that the contracts
launched un NSEL were in compliance with the conditions of the 2007
Exempting Notification;

xxiii. It was NSEL which introduced the paired contracts and not the broker members
of NSEL and the said contracts wete being traded openly for more than 3 years
without any objection or demur by any authority before the Notiee commenced
the trading on the NSEL;

xxiv, As regard the reliance placed by the DA on the Ministry of Finance, Departrment
of Economic Affairs letter dated December 30, 2014, following is submitted:

(a) In the said letter, there is 2 reference to an eadier letter dated June 19, 2014
which is supposed to be an enclosute to the fetter dated December 30, 2014
but the same has not been provided to the No#ws

(b) The said letter was issued one year after the FMC Order date
December 17, 2013 and one and ha)f year after NSEL had defaulted and the
fraud perpetrated by NSEL had become public knowledge;

(c) It is obsetved from the letter that alleged violation of 2007 Exemption
Notification wete still being examined and it was through this letter that DEA
concurred that NSEL had violated the frst two conditions;

(d) The said Jetter advised FMC to initiate appropriate action against NSEL and
does not make any allegations or suggest any action against the No#ire,

(¢) Since SEBI has mezged with FMC, SEBI is obliged to follow the instructions
in the said DEA letter and only take action against NSEL;

xxv. The reliance on the decision dated Apsil 30, 2019 passed by the Hon’ble Supreme
Coust to label the alleged “paired comtracts’ as financing transactions by the designated
authority is ot sustainable in view of the following:

(a) All contracts were launched after taking prior concutrence of FMC ip terms of
the Bye-Laws of NSEL which has not yet been disputed by anyone;

(b) There was no ‘pre-determination’ of price berween the No#ar and the counter-
party brokers and the prices were prevailing market prices;
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(c) Similar paired trading, commonly referred to as the ‘calendar spreads’ are
openly and regularly iraded in equity and commodities detivatives markets and
treated as legal by SEBI. Thus, features of trading on NSEL in the alleged
j)amza confrucis’ with commodities as underlying was not considered to be a
fi inancing business by the Notirr,

(d) Additional costs such as VAT, Sales Tax, Octroi, APMC Cess, Warchouse
Charges etc., were being paid to the State Governments/ other authorities and
therefore at the relevant time the transactions seemed to be genuine to the
Noticee and not mere financing transactions;

(€) At the time, there was no law, rule, regulation which prohibited execution of
trades in NSEL even if the seme amounted to financing business;

(£ NSEL was regularly submitting detailed reports to FMC in respect of all trades
cartied out and therefore, FMC was fully aware about the nature of the alleged
‘prired contracts’ and yet it never held them to be financial transactons;

xxvi.  Reliance cannot be placed on the decision of Jignesh Prakash Shah Vs, The
State of Maharashtra’ as the Noticee or any other broker was not a party to the
same and was not given any opportunity to make or file any submissions ot
pleadings before the Hon’ble Coutt. Further, the said ordet also did not consider
the fact that all contracts wese launched with prior concurrence of FMC,;

xxvil.  As regard the i and proper’ person critetia, the Noticze submits as under:

(@) In terms of regulation 5(¢) of the Brokers Regulations, the it and proper persor’
ctitetia is looked into at the time of granting of certificate of registration and
the Nogiose was duly compliant with the criteria at the time of grant of certificate
of registration;

(b) The alleged transactions relate to the period 2012-13 and the Nosize was
granted registration by SEBI much later and thus the Notiwe fulfilled the
condition of fit and proper person in 2016, i, at the time of grant of
registration;

{c) Even in the matter of Jermyn Capital LLC Vs, SEBF. the Ld. WTM had
held that the person who had a bad reputation were no more assocated with
the Jetmyn Capital and further that since a period of 2 years had elapsed since

K CnmumlBulApphmumNo.lZﬁB Of 2014, Also available ar spetexenange.com/

trder pdf
42007 74 SCL 246 SAT, Also available at - hrrps:/ findiankangop.or Alee /151 16076/
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such dissssocistion, the concemed party would be concerned as a fit and
proper person. in the present matter, the alieged ‘association” of the Notire
with the broker has ceased since 2013 and accordingly, the present proceedings
are liable to be quashed and set aside. Further, even from the perspective of a
reasonable/ prudent person, the Nosizr enjoys enviable reputation and stature
and the Naizet is not a defaulting broker and bas always fulfilled its settlement
obligations;

(d) Reliance cannot be placed on Mukesh Babu Securities Limited Vs. SEBF
as the facts of the said case are totally different and distinguishable and further
a chatgesheet had also been filed in that case against Mr, Mukesh Babu;

xxviii, ~ The Noticee was not a party to the FMC Order dated December 17, 2013 which,
infer afia, observed that the market participants and general public were kept in dark
by the Board and Management of NSEL, which proves that the Ne#ic was also in
datk and thete was no ‘association’ with NSEL. Further, the said order is pending
by way of writ petitions before the Hon’ble Bombay High Court and therefore the |
same cannot be said to have attained finality and cannot be held to be binding on '
the Notier; !

xxix. The decision of the Hon’ble Bombay High Court in the matter of 63 Moons i
Technalogies Limited Vs. Union of India® has been set aside by the Hon’ble
Supreme Court vide order dated April 30, 2019 and therefore cannot be relied 4
upon. Further, neither the Hon’ble Bombay High Court nor the Hon’ble Supreme |
Court recorded any adverse findings against the Natiwe or the non-defaulting
brokers; ;‘

xxx. Trading on the NSEL platform was anonymous and the No#icer was not aware of
the identity of the counter party broker or clients and it was open to all market
participants to place an order;

xxod.  As tegard the reliance on the EoW letter dated Aprl 4, 2015 by the DA, the
following is submitted:

{a) The said FoW report has not been provided to the Nosier and therefore the
Notizes is not in a position to comment on the same;

(b) On pemsal of orders passed by SEBI in case of brokers, the No#ive
understands that pursuant to the receipt of the said report, auditors were

5 Appesl No. 53 of 2007, decided on December 10, 2007, Also avaidable at-

https:/ forwrw sebigov.in/satorders/ mukesh53.pdf
¢ Wit Petition No. 2743 of 2014, Also available st - https:/ /indiankanoon.org/doc/ 66704740/
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appointed by SEBI to carry out inspection,/ performance audit of the brokers
but no such action was taken in respeet of the INo#ie and thus it is understood
that the said EoW report does not include the name of the Notis;

xuxil.  Reliance cannot be placed on the SFIO report as the same has been held to be
without jurisdiction by the Hon’ble Bombay High Court. Further, the name of the
Notiese was not in the list of brokers which the Government of India had directed
the SFIO to investgate;
xaxiil.  As regards the Novicee's ‘close association’ with NSEI, the following is submitted:

&) It is absurd to gold that merely acting as broker amounts to acting as a
facilitator of trades’ as no clients were permitted to executed trades directly
on the NSEL and bad to do so through a registered broker;

b) The trading in NSEL was open and transparent and there was nothing
surreptitious about it and no authotity had ever questioned the legitimacy or
validity of any contracts/ trades;

c) The entire ecosystem of NSEL was similar to all other Exchanges and there
were 1o ‘red flags’ to arouse any suspicion;

d) Till the time the Nosizes continued to act as a broker of NSEL, the reputation
of NSEL had not been tarnished;

€) The Notéere was not on any committee or Advisory Board of NSEL and thete
was 0o relationship between NSEL and the No#ie apart from member and
exchange;

f) MCX and NSEL had common ditectors and common shareholding and thus
the two were closely assodiated but no proceedings have been initiated against
MCX;

g The Nosicee does not even fall within the definition of the term “assodiate’ or
‘associate company’ as defined under the Intetmediaties Regulations or the
Companies Act, 2013 and thus, even s per these definitions also the Noticee
cannot be termed as ‘associste’ of NSEL;

xxxiv.  The criteria for deciding %z and proper persos’ under Schedule I1 of the Intermedisries
Regulations stipulated the ‘absence of coniciions and restraint orders’ despite the fact that
there are no convictions/ restraint otders against the Nosizse, the Enquiry Report/
SCN purports that the No#izee is not s % and proper persons’;
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xxxv. While SEBI has wide discretion in deciding the i and proper’ status of an entity,
the said discretion must be exercsed 1n accordance with the settled principles of
law and the SCN/ enquiry report does not comply with the same;

xxxvi. Ewven the FMC in its order dated December 17, 2013 had mentioned that market
participants like No#ies were not awate about the fraud undertaken by the NSEL;

xxxvii.  The patameters to determine fit and proper status are ex facie untenable and
unsustainable as the same insinuate that a party can be deprived of the right to
trade merely on the specious grounds that in the subjective opinion of SEBI such
party was ‘associated” with another party which did not have a good reputation;

xxxvili,. The reputation of NSEL got tamnished only sfter the settlement default on
July 31, 2013. Further, it is unfair on the part of SEBI to hold that the No#icee’s
reputation/ integtity/ honesty has been tarnished;

xuxix.  The Not#ces states and declares that the Notices had no “association with NSEL’ and
it is absurd to hold that merely acting as a broker of NSE amounted to “facilitation’
and that the ssme automatically amounted to Nosiee s reputation being tatnished;

xl. In terms of regulation 5(e) of the Brokers Regulations, the 'fi and proper person’
criteria is looked into at the time of granting of certificate of registration and the
Noitices was duly compliant with the ctiteria at the time of grant of certificate of
registration;

xli  In terms of regulation 9(b) of the Broker Regulations, the Noticer was required to
abide by the rules, regulations and bye laws of the exchange and the Neficer has not
lapsed in complying with the same and there is no allegation in this regard in the
Enquiry Repart/ SCN;

xlit. In terms of regulation 9(f) of the Broker Regulations, the No#ie was required to
abide by the Code of Conduct a2 specified in the Schedule IT therein and the No#sires
has always abided by the same while catrying out transactions at NSEL;

xliii. =~ The No#iee has executed the contracts with utmost integrity and adhered to
soundness, moral principles and character in terms of Clause A(1) of the Code of
Conduct under the Brokers Regulations;

xliv.  Clause A(2) of the Code of Conduct of Brokers Regulations mandates a stack
broker to act with due skill, care and diligence and the Nosiree has duly exercised
such due skill, care and diligence as a man of ordinary prudence is expected to do;

xlv.  Although FMC was the regulator of NSEL at the time, it never cautioned NSEL,
brokers or the investors/ public that NSEL was in violation of the exemption
conditions. Further, no authority, regulator or governmeat cautioned the brokers/
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clients/ public that the alleged “pairvd contracts’ were in violation of the exemption
notfication;

xivi.  NCDEX Spot Exchange was also given a similar exemption but it also offered
contracts with settlement petiods exceeding 11 days and no action has been taken
against NCDEX;

xlvii.  There has been no adverse finding aainst the Natire by FMC, EOW, Ministry of
Finance etc., after the No#ee’s registration with SEBI in October 2016 and there
are no allegations of misconduct against the Noticee and therefore, it cannot be said
to be not fit and proper;

xlvili.  All 24 dlients who had executed trades in the Traders Contracts have stated on
oath that the same was done at their own accord and no petsuasion of any nature
was done by the No#icee;

ix. At the relevant time, Mr. Sachin Kwatra was solely locking after the trading
opetations of the Ne#iwe at NSEL and has submitted an undertaking on
June 25, 2011 to NSEL, infer akia, declaring that Mr, Sachin Kwatra shall be solely
responsible for all transactions on NSEL platform and in view of the same, the
present proceedings ought not to be initiated against the Nosiee;

L The Enquity Repott relies on the observations of the Hon'ble Supteme Court
pertaining to cases of 63 Moons Technologies and Jignesh Shah but the Notiee was
not a patty to the said cases and it is unfair to selectively quote form the said
decisions to make adverse observations against the Nogizer;

li.  Till the passing of FMC Order dated December 17, 2013, the Notizer had no reason
to expect that the alleged paired contracts were in contravention of the provisions
of FCRA;

li.  Pursuant to the FMC Otder, neither FMC not any other regulatory Authority
raised any objection/ warning/ caution that the paired contracts were in violation
of the 2007 Exemption Notification and thus it could be reasonably concluded that
such contracts were in the knowledge of the authorities from inception and thus
deerned to be legal, permissible and enforceable;

lil.  The Nosire s not a defaulting member and there is no amount payable/ receivable
from the No#iees;

liv.  The Noticee traded in the alleged paited contracts from April 23, 2012 1o
May 24, 2013 on the screen based trading platform of NSEL on behalf of and in
accardance with the instructions of the clients;

lv.  Although there was no official communication from N SEL/ FMC/ DCA, the
Notize persuaded its clients to not trade in the paired contracts putsuant to adverse
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media reports and by May 2013 all the outstanding positions had been squated off
by the Nosiaee. Therefore, the Noiicee has genuincly acted as a gatekeeper for filtering
the orders being placed on NSEL trading terminals;

The fact that the Nosices was a non-defauiting broker is the most relevant factor in
Notimee's assessment of the fit and proper person criteria and the same cannot be
brushed aside as irrelevant;

NSEL had huge insurance policies and even the insurance companies would have
checked the goods befote issuing such Jarge policics and there was no allegation/
finding that the goods covered by the Nowises s were missing;

The Notizee has around 110 employees working for it and the recommendstion, if
accepted, would result in civil death of the Company causing undue hardship, loss
and damage to all the stakeholders;

Paired contmcts were introduced by NSEL and the No#icss had no role to play in
launch of such contracts, The paired contracts wetc being traded as standard
contracts for more than 3 years before the Nosioe commenced its trading on the
NSEL;

The paired contracts amounted to 99% of the total trading turnover of the NSEL
and thus it could never have been held that the paired contracts which were so
widely traded on a national level government approved exchange and regulated by
FMC were fllegal ot in violation of the 2007 Exemption Notification;

If the alleged paired contracts had to be considered as ‘lllegal’ then the same had
to be annulled as the same would be void in law but neither Government of India,
not FMC nor the DCA, nor SEBI, nor any other authority has held that all such
transactions had to be annulled;

The principle of proportionality has been totally ignoted in the present case. For
example, in the co-location scam, SEBI only imposed monetaty penalty upon the
large brokers. In this regard, in terms of Section 11(44) of the SEBY Act, the
Competent Authority is empowered to levy 4 monetary penaity after holding
inquity in the prescribed manner;

The punishment of being declated a5 not fit and proper is the ultimate punishment
and should be imposed sparingly in case of repeated offences. It is a setded law
that punishment should not only be teasonable but must fit the violation of law;
The SSCN issued to the Nosizee on the basis of the decision of the Hon’ble SAT
dated June 9, 2022 is misplaced as the No#iree was not a party to the said ordes;
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lzv. In terms of regulation 27(5) of the Intermediasies Regulations, the Competent
Authotity shali pass an appropriate order within one hundred and twenty days from
the date of personal heating or date of receipt of submissions, whichever is later.
in the present matter, the post heating submissions were made on
October 11, 2021 and neatly 365 days have passed and thus the Nowire was of the
considerate view that the proceedings have been disposed without passing of any
order;

CONSIDERATION OF JSSUE AND FINDINGS

10. I have carefully perased the SCN including the Enquity Report issued to the Natize, the
replies submitted by the Nosiwre, the oral submissions made by the Notian during the
Personal hearing held on January 12, 2023 and other materials/information as available in
the public domain and also made available to the No#ime vide SSCN dated
October 11, 2022. After considering the allegations made/chatges levelled against the
Notiaes in the instant matter as spelt out in the SCN/SSCN, the issue which arises for my
consideration in the present proceedings is whether the Notiz satisfies the fit and proper
JBerson’ ctiteria as laid down under Schedule IT of the Intermediaries Regulations,

11. Before I proceed to examine the charges vis-a-vis the evidences available on record, it
would be appropriate to refer to the relevant provisions of the laws, which are alleged to
have been violated by the Notime and/or ate refarred to in the ptesent proceedings. The
same are reproduced below for ease of reference:

THe SEBI AcT, 1992
Registration of stock brokers, sub-brokers, share transfer agents, etc.

12.(3) The Board may, by order, suspend or cancel a cersifioats of registrasion in swel manner
as nqy be desermined by regulations:

Provided that no ordsr andsr this sub-section shall be made unless the  person concernsd has
been givon a reasonabie opportunity of being beard.

T TOCK BROKER TX 1

Considertation of application for grant of registration.

5. The Board shall taks into account for considering the grant of @ certificate, all matters
relating 1o trading, sesthng or dealing in securities and in particular the following, nameb,
whether the applicant,

fe) i a fit and proper person based on the criteria specified in Schedute T of the Securities
and Exchange Board of India (Iustrmediaries) Regulations, 2008

Conditions of registration.
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9. Any mgistrasion gransed by the Baard under regwiation 6 shall be swbject io the folloving

conditions, namely, -

(8) be shall abide by the rules, rxgulations and bye-laws of the stock exchange which are

applicable te b,

() he shall as all times abide by the Codr of Condwat as specified in Schedule 11
SCHEDULE I

Securities and Exchange Boatd of India (Stock Brokers) Regulations,

1992

CODE OF CONDUCT FOR STOCK BROKERS [Regulation 9]

A, General,

(1) Lutegnity: A stock-broker, shall maintain bigh standards of integrity, prompisinde and
Jfairness in fhe condact of all bis business.

(2) Excervive of due skill and care: A stock-broker shall act with due skill, care and diligence
#z the comduct of all his business.

(5) Compliance with statutory reguirements: A siock-broker shall abide by all the provisions
of tin .Act and the rwhes, regulations isswed by the Goverumeny, the Board and the Stock
Exchangs from time o tiwe as way be gpplicable fo bim.

Liability for action under the Enquiry Proceeding Regulations.

27. A stock broker shall be liable for any action as specified in Chaprer 17 of the Securities
and Exchange Board of India (Inferneediariss)Reguleaions, 2008 including swspension or
cancellation of bis cervificate of registration ar a stock broker, if be —

() has been found 19 be not a fit and proper person by the Board wnder thess or any other
resulations;

THE INTERMEDIARIES REGULATIONS, 2008
SCHEDULE 11
SECURITIES AND EXCHANGE BOARD OF INDIA (INTERMEDIARIES)
REGULATIONS, 2008
[See ngulmtion 7]
(1} The applicant or intermediary shall meet the criteria, as provided in the regpsctive
regulations applicable fo such an applicant or intermediary including:
() 2he competence and capability in tsrms of infrastructars and manpossr reqsiremons's;
and
(b) tbe fimancial soundness, which inclydes mecting the met worth requirensents.

(2) The it and proper person’ eviteria shall apply to the following persons:

(a) 2he applicam or the intermediary;
(b) the principal afficer, the divectors or managing partwers, the complianée officer and
the key managomwent persons by whatever navw called; and
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(¢) the promoters or persons holding controliing énsersst or persons exercising vonirol over
¢he applicant or intermediary, direcsly or indéreciy:

Provided that in case of an unbisted gpplicant or intermadiary, any person bolding

twenty percent or wiors soling rights, irrespective of whether they hold controliing

interest or exercise comtrol, shall be required to fulfil the it and praper person’
ériteria.

Explanation —For the purpase of this sub-clause, the expressions “controlling

interes” and “Gontrol” in case of an applicant or intermediary, thall be construed

with reference b0 the respective regulations applicable to the applicant orimtermediary.
{3) For the purpass of deternining as to whether any person is a it and proper persont’, the
Board may take into acoount awy criteria as i deems fi1, including but not hmited to the
Jollowing:
(a) intagrity, honesty, ethical bebaviour, reputation, fairuess and character of the perton;
(B} ibe person not incurring any of the folinving disqualifications:

(@)  eriminal compiaint or information under section 154 of the Code of Criminal
Procedurs, 1973 (2 of 1974) has boen filed against such porson by the Board
and which is pending;

(i) charge sheet bas been filed against swch personm by any enforcement agency in
rratters concerning economic offences and is pending;

(i) an order of restraint, probibition or debarment has been passed against such
Jerson by the Boord or any ather regulatory authority or enforcement agency in
ALY WA CONGEINING SerriTHes laws or finauvial marksts and such order is in
Joree;

{#e) recovery procesding s have besn initiated by the Board against such person and
are peRding;

(v)  an order of consiction has been passed against such person by a court for any
offence involving moral tuspitude;

(46) any winding up procesdings have been initiated or an ordsr for winding up has
been passed against such person;

(v45) suck person bas been declaved insolvent and not discharged;:

{viit} such person has been found 1o be of wmsownd mind by a court of competont

Jurisdiction and ¥be finding is in force;

(i) such person bas been catsgorized as a silful defanlter;

() such person has been declared 4 fugitive economic offinder; or

(xi) any other disqualification as may be specified by the Board from time to fime.

H) Where any person bas boen declared as not it and proper person’ by an order of the
Board, such a person shall wot be eligible to apply for any regéstravion during the period
Provided in the said order or for a pesiod of five years frory the date of effect of the order,
5f wo swch period is specified in the order.
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(5) Al the time of filing of an application for regisiration as an intermediary, if auy notice
to show canse bas been isswed for proceedings snder these rogulations vr wnder section
11(8) or suction 11B of the Ast qgainst the applicant or any other person refsrred in
clanse (2), then ssch an application shall not be considered for grant of registvation for a
period af one yoar from the dats of issuance of such netice or wiil sbe conclusion of the
procesdings, whichever is eavlisr.

{6} Any disqualification of an associats or group emtity of the atplicant or intermediary of
the natwre as referred in swb -clawse (b) of clanse (3}, shall not have any bearing on the
it and praper person’ critoria of the applicant or interndiary snkess the applcont or
intermediiary or any otber person referred in clamse (2), is also found to incur the same
disqualsfication in the said maiter:

Prosided that if any person as referved in sub-clanse (b) of clause (2) fails to satisfy the
5t and proper person’ sriberia, the imtermsdiary shall rsplace such person within thirty
days from the date of such disqualification fuiking which the (it and proper persan’ criteria
wiay be iupvoked against ibe intermediary:

Prosided further that §f any pervon as roferved in swb clanse (¢) of clamse (2) fails 2o
satisfy the $§it and proper persen’ criteria, the intermediary sholl ensure that such person
does mot exercise any voing rights and that such person divesis their bolding within six
wronths from the dais of such disqualification fuiling which the fit and proper person’
criteria may be invoked against swch intermediory.

(7) The it and proper person’ cniteria shal be applicable at the time of application of
registration and dnring the comtiawity of regisivation and the intermediary shall enssre
that the persons a5 referred in sub ~slause s (b) and (c) of clanse (2) comply mith the it
and proper person’ eriteria.”

Recommendation of action

26. (1) After considering the maverial avaslabl on record and the rephy, if avey, the designated

anthorily may by way of a repori, ricommend ibe following measstss, —

(i) disposing of the proceedings withowt any adverse action;

(&) cancellation of the certificate of registration;

(i3} suspension of the cortificass of registration for a specified peviod;

(i) probibition of the notices from iaking up any new assighmests or comiract or lansching 4

wew scheme for swch the period as may be specified;

(2] debarovest of an officer of the moticee froms being enployed or associated with any regisiered

inksrmediary or other person associated with the secarifies pearket for such period as may be

gpecifieds

(%) debarment of a branch or an offics of the nofices from carrying owt ackiveties for such

period as may be specified;

(45} isswamce of a reguiatory censwre to vhe notives:
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Providsd that in respect of the same certificate of regisivation, not more than Sive reguiatory
CEHSIHYES uRdes these reguiations may be recommended to be issued, thereafter, the acton as
detailed tn clause (&) to (i) of this sub-reguiation may be considered.

Order.

27, (5) Afer considering the facts and circusstances of the case, matsrial on record and the
writien submission, i any, the competent authority sholl endeavor 1o pass an appropriate
ordier within one hundred and twenty days from the date of réceipt of submissions under sub-
reguiation (2) or the dave of persomal bearing, whichever is latsr,

12. Admittedly, prior to the merger of FMC with SEEBI (w.e.f. September 28, 2015), the Nosee
was not requited to be reistered under the FCRA or any other regulation to be &
commodity detivatives broker, however, after the metger of FMC with SEBI, 2
commodity derivatives broker is requited mandatorily to have a certification of
registration from SEBI in case it is desitous to remain associated with the Secutities
Market as 2 commodity derivatives broker. It is seen that the Finance Act, 2015 (as notified
on May 14, 2015) conferred the power of regulation over intermediaries dealing in
commodity derivatives to SEBI and also mandated regulation of commodity derivatives
brokers by SEBI, which included their registration as commodity detivatives broker with
SEBI. In this regard, vide Section 131B of the Finance Act, 2015, a transitory petiod of 3
months was provided to all the intermediaries which were associated with commodity
detivatives market under the erstwhile FCRA, 1952 but did not require a registration
certificate eatlicr, to continue to deal in cormodity detivatives as a commodity detivatives
broker, provided it made an application of registration to the SEBI within 3 months from
September 28, 2015. Accordingly, the No#iee was registered as 2 broker wef
September 27, 2016 after it filed application for registration with SEBI and since then it
has been acting as a registered market intermediary and holding the certificate of
registration.

13. As noted above, taking cognizance of the order passed by the Hon’hle SAT on
June 09 2022 (hereinafter referted to as “SAT Order”) in the NSEL matters, 2 SSCN
dated October 11, 2022 Juter alia enclosing a copy of the SAT Order was issued to the
Noticee calling upon the Notiret to show canse as to why the following information /material
along with the Enquiry Report dated August 29, 2019 should not be considered against it
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for determining whether the Nosise satisfies fi# and proper person’ criteria as laid down under
Schedule II of the Intermediaries Kegulations:

a. SEBI complaint dated September 24, 2018 filed with Economic Offence Wing
(EOW);

b. Fitst Information Report (FIR’) dated September 28, 2018; and

c. Amended Schedule II of the Intermediaries Regulations.

14. In this regard, 1 find it apposite to encapsulate and list the grounds on which the SEBI
orders wete set aside by the Hon'ble SAT which consequently led to issuance of the
aforesaid SSCN to the Notinee in the present matter:

2. The observations of the Hon'ble Bombay High Court in the matter of 63 Mooas
vs. Union of India’ cannot be relied upon as the said judgement has been set
aside in sppeal' by the Hon'ble Supreme Court vide judgment dated
April 30, 2019.

b. The obsetvation from the Order dismissing the Writ Petition filed by NSEL
against the invocation of the Maharashtra Protection of Interest of Depositors
(in Financial Establishments) Act, 1999 (for shott “MPID Act”) (NSEL vs. State
of Maharashtra®) cannot be relied upon, as in a subsequent Writ Petition'
moved by 63 Moons, a Division Bench of the Hon’ble Bombay High Coutt has
allowed the prayer and held that NSEL is not a financial establishment and
therefore the provisions of the MPID Act are mot applicable. The Division
Bench also observed that the prima facie observations made by the single bench
while dismissing NSEL petition could not be relied upon as they were preliminary
observations and such observations do not foredose the issue about the
applicsbility of the provisions of the MPID Act. The Hon’ble Ttibunal, I note,
was of the opinion that prims facis observations cannot be utilized to judge the
reputation, chamcter or integrity of NSEL.

c. The observations in the bail rejection order dated Angust 22, 2014, passed by the
Hon’ble Bombay High Court in the matter of Jignesh Prakash Shah vs. The
State of Maharashtra®, cannot also be relied upon as the observations made in

7 Writ Petition Nu 2743 of 2014, Also available at - https:/ /indiankanoon.otg/duc/66704740/
8 {2019) 18 SCC 401, Also available at - https://indiankanoon. 0:g/dm/lﬁ9098295f

% Wris Petition No. 1403 of 2015, Also available at - nrh iphery

10 MANU/MH/2309/2019, Also available at - TE3TT

11 Crimingl Bail Application Na.1263 Of 2014, .A.Isu gvailable ot -hrpe/ferewe nationglspor s eom /10
vrderpdf
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2 bail order were limited to the fact as to whether the bail should be granted or
not.

d. Reliance on the SFIO Report, the Tribunal has held, was misplaced. The report
only directs EOW/Police to inidate approptiste proceedings against NSEL, and
its directors/promoters. Based on the SFIO Repart, the Special Sessions Judge
tack cognizance of the tatter by an Order dated July 29, 2019. But this Ordet
was challenged by NSEL and two other accused and has since been stayed by the
Hon’ble Bombay High Court. Also, no complaint yet has been filed against the
Appellants pursuant to the SFFO Report,

e. Effect of SFIO Report under the Code of Criminal Procedure, 1973, as to whether
such report could be treated as evidence, was not considered by SEBL

f. Reliance placed on decisions of the Hon’ble Tribunal in the matter of Jermyn
Capital vs, SEBI” and Mukesh Babu Securities vs. SEBF” is misplaced as
decisions it the said matters are distinguishable on facts. Jermyn Capital was held
to be in relation o an Interim Order passed by SEBI, and the Tribunal was of the
view that the ctiteria for passing an Ad Interim Otder are based on a different
criterion, namely prima fait case, the balance of convenience and irreparable injury
which are distinct and different while considering an application for grant of
Certificate of Registration. The decision in the matter of Mu&esh Babu Securities was
distinguished by the Hon’ble Tribunal on the basis that in the matter a criminal
complaint was filed against the Chairman of the Company. The Hon’ble T'ribunal
noted that thete is no evidence to show that any proceedings have yet been
initiated against the appellants in the matter under consideration.

g Reputation of the applicant cannot be lightly considered based on observations
which are not directly related to the applicant.

h. Grant Thomton Forensic repott commissioned by SEBI does not find any close
connection between applicant and NSEL. This was overlooked by SEBL

i.  SEBI Order does not state for how long the rejection of application will continue.
The Hon’ble Tribunal was of the view that the rejection cannot continue
indefinitely, and in such cases, a time petiod should be provided duting which the
applicant will become incligible to seek fresh registration.

#ooApped Nooo 36 of 2006, decided  om September 06, 2006, Also  gvailahle  at
hape d fipdinalunoonauy fdse 15110567
¥ Appeal Noo 35 of 2007, decided on  Decommber 16, 2007, Ao  availsble

bt/ Ssewgseb yov i sunaleny/nudash 33,04
1 ¥ i

i
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15. It is also noted from the SAT Ordet that the matter was remanded back to SEBI, taking
into consideration the contention made by the counsel appearing on behalf of SEBI that
there was additional material available, which had come into existence after the SEBI
orders, based on which the findings in the sasd order could be sustained. The Hon’ble
Tribunal, taking into considetation the submissions made on behalf of SEBL held that:

Iz will be apen to the WIM to rely upon other material such as rbe complaink letters of NSEL,
EOW report, EOW charge shect, dtc. provided swch copies are provided to the brokers and
apporinnity is given 1o robut the allegations. Swch additional docments relied upon by #he respondent
should form part of the show canse nosics for which puspase, it sill by open to the WIM do isows a
supplementary show cause wostee. Tt will also bs open vo SEBI §f it considers mecsssary, fo conduct an
independent enguiry proceeding qgainst the conmected entities and persons assorigted with the brokers
against whom evidence is avaslable.”

16. Before moving forward to consider the matter on merits and test the compliance of the
Noticos with the. i and proper persan’ criterla, on the basis of the additional material that has
been brought on recard post the SEBI order (as detailed at pamagraph 13 above), the
background facts necessary for the present procecdings are narrated in bricf, heteunder:

i. The Notices, Bharat Bhushan Finance and Commodity Brokers Limited, is a commodity
derivatives broker registered with SEBI having Registration No. INZ000087136 with
effect from September 27, 2016 and is currently & member of the Multd Commodity
Exchange of India (hereinafter reforred to as “MCX").

ii. NSEL was incarporated in May 2005 as a Spot Exchange fer afia with a purpose of
developing an electronic Spot Exchange for trading in commodities. In exercise of
powers conferred under Section 27 of the FCRA, the Central Government vide its
2007 Exemption Notification, granted an exemption to all forward contracts of one-
day duration for the sale and purchase of commodities traded on NSEL from
operations of the provisions of the FCRA subject to certain conditions, inser alia
including “no sher? sals by the members of the sxcchange shall be allowed’ and “all outstanding
posttions of the trades at the end of the day shall result in delivery” .

fi. In October 2008, NSEL commenced operstions providing an electronic trading
platform to its participants for spot trading of commodities, such as bullion,
agricultural produce, metals, etc. It is observed that NSEL had introduced the concept
of “puired contracts’ in September 2009 which allowed buy and sell in same commodity
through two different contracts at two different prices on the exchange platform
wherein the investors could buy a short duration contract and sell 2 long duration
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contract and vice versa at the same time and at 2 pre-detetmined price. The trades for
the Buy contract (T+2 / ['+3) and the Sell contract (1'+25/ T+36) used to happen on
NSEL on the same day at same time and at different prices, involving the same
countetpatties. The transactions were structured in 2 manner that buyer of the short
dutation contract always ended up making profits.

iv. On February 06, 2012, the erstwhile Forward Markets Commission (hereinafter
referred to as “FMC”) was appointed by the Department of Consumer Affairs,
Government of Indis as the “designated agency’ as stipulated in one of the conditions
prescribed under the said 2007 Exemption Notification, authorizing it to collect the
trade data from NSEL and to examine the same for taking approptiate measure, if
needed, to protect investors’ interest. The FMC had accordingly called for the trade
data from different Spot Exchanges, including NSEL in the prescribed reporting
formats. After analyzing the trade data received from NSEL, the FMC passed Order
No. 4/5/2013-MKT-1/B dated December 17, 2013 in the matter (hereinafier referred
to as “FMC Order”) wherein it was inter akia observed that 55 contracts offered for

on  platform iolation of the ¢ rovisions of the FCRA

mphg_cj with bg N EL d its. o bggg FMC furlher observed that the pamd

eostracts’ offered for trading on NSEL platfotm were in violation of the provisions of
the FCRA and also in violations of the conditions specified by the Government of
India in its 2007 Exemption Notification, while granting exemptions to the one day
forwards contract for sale and purchase of commodities traded on NSEL, from the
purview of the FCRA.

17. From the perusal of the FMC Order in respect of the ‘pwired oontracts’, which were traded
on NSEL platform duting the relevant period, I note that the FMC had inter alia, observed
that the following conditions stipulated in the 2007 Exemption Notification were violated:

a. Shogt Sale

NSEL had not made it mandatozy for the seller to deposit goods in its warchouse before
taking a sell position. Hence, the condition of “ng short salke by members of the NSEL rhail be
allowed” was not being met by NSEL and its trading/ clearing members who traded in the
paired contracts’ during the relevant period.

b. Contracts with Settlement Period going bevond 11 days
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Some of the contracts offered for trade on NSEL had settlement periods exceeding 11
Gays and therefore, such contracts wene “son-fransferabie specific delsvery” contracts under the
FCRA. As per the RCRA, the “rady delivery contracis” were required to be settled within 11
days of the teade and hence, the contracts traded on NSEL, which provided settlement
schedule for a period exceeding 11 days wete not allowed and were in violation of 2007
Exemption Notification.

18. Thus, I note that NSEL was granted conditional exemption from the provisions of the
FCRA by the Department of Consumer Affaits, Ministty of Consumer Affairs (for short
“MCA”), Food and Public Distribution, Government of India, vide Gazette N otification
No. S0906(E) dated June 05, 2007, in exercise of the powers conferred under Section 27
of the FCRA, for (i) forward contracts, (i) for sale and purchase of the commodities, of
one—day duration traded on NSEL subject to cettain conditions which, infer alia, included
that *no short sals by meembers of the NSEL shall be allowed and that all ‘outstanding pesitions of tht
trade at the end of the day shail reswis in delivery. 1t was also stipulated that all information or
teturns relating to the trade as and when asked for shall be provided to the Central
Govemnment ot its designated agency. The spot exchanges were envisaged as a platform
for providing transparent and secure trading in commodities with 2 view to boost the
agriculture sector in the country. Theseafter, NSEL commenced operations in October
2008,

19, In this regard, the relevant observations of the FMC as recorded in its Order dated
December 17, 2013 and also captured in the SCN are reproduced as under:

“....a large riwaber of NSEL. exchange irades were carried out with paired back-to-back contracis,
Investors simubiansously entered into o« “shord term buy contract” (e.8. T2, ie. 2 day sebilensent)
and a "long term sell contrast” (og. T + 25 i.e. 25dgy settomens). The consrauts wery baken by the
same parties at a pro-determrined price and abvays regisiering a profis on the long-tferm positions.
Thus, there excisted a financing business where a fixed rate of return was guaranised on inousting in
certain prodacts en the NSEL.....”

m-—dqy  forward comtracts to be mded o8 5 m'bangf piay%m As noled in the SCN, the condition
of o short-sell’ and ‘wompuisery delivery of owisianding position @ the end of the day’ stipuiated in
the notification were wiolated by NSEL. NSEL. Board allowed launching of paired back-to-back
contracts on s sxebamge plasforns comprising a shert-terns by controct (T+2 settlement) and a long-
serm sell contraet (T-+25 sestlemens) mith predstsrmined price and profis for the bayer awd selier,
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which vivlated the wery eonespt of spot markst of commodisies and the sramsactions whsmately were in
the nature of finangial tromsactions” (empbasis supplied)

20. Tt is therefore, clear that NSEL was given permission to setup as a spot exchange for
trading in commeodities. It was cssentially meant to only offer forward contracts having
one-day duration as per 2007 Exemption Notifieation. I note from the FMC Otder that
FMC had observed that the 55 contracts offered for trade on NSEL were with settlement
petiods exceeding 11 days and all such contacts traded on NSEI, were int violation of
provisions of FCRA. I Hurthet note from the FMC Order that under the FCRA, a “forward
vostract” is defined as a “contract for debivery of goods and which is ot a ready delivery comtract’, A
‘ready delivery contract is defined as “a contract which provides for the delivery of goods and the payment
of @ price thersfor, cisher inmmisdiately or within such period not exveeding eleven days”. Given the said
definition contained in FCRA, FMC, I note, was of the view that all the contracts traded
on NSEL which provided settlement schedule exceeding 11 days were treated as Nos-
Trangferable Specific Debivery comtravss, It is therefore, noted that even though MCA had
stipulated in the 2007 Exemption Notification that only contracts of one-day duration
wete permitted to be offered on NSEL, FMC, in its Otder, relying on the definition of
“forward contract” under FCRA held that NSEL was allowed to only trade in one-day
forward contracts and was obliged to ensure delivety and settlement within 11 days.
Therefore, even going by the interpretation adopted by FMC, what is beyond doubt is
that NSEL had permitted 55 contracts of various commodities having duration longer
than 11 days and these contracts were ex faw in contravention of the exemption granted
to NSEL.

21. Au this stage, it is also pertinent to refer to the judgment of the Hon’ble Supreme Court
of India passed in the matter of 67 Moons Technokgies L2d, (formerdy knows as Financial
Technologies India Lid) & Or. v. Union of India & Others" (Civil Appeal No. 4476 of 2019
devided on April 30, 2019), wherein it inter alia held that:

“There is no dowbt that such Patred Contracts wers, it fact, financing fransactions which were
distingt from sale and purchase transactions in commodities and wers, thus, in breach of btk the
exempiions granted o NSEL, and the FCRA”

22. Itis further pertinent to refer to the judgement dated April 22, 2022 passed by the Hon’ble
Supreme Court in the matter of The Stas of Mubarashtra 5. 63 Moons Technologies 144"
(hereinafter referred to as “MPID matter™), whetein the Hon’ble Supreme Court while

13 (2019)18 8CC 401. Alsor available a¢ Lttps:/ findispkanoon.org/due/ 169098205/
13 Civil Appeal No, 274849 of 2022, Also available at hittps/ Zndiankanpon.ons / doc/ 184203229
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deawing reference to the presentations made by NSEL in respect of the ‘paired contracs
Das inzer aiiz held that:
“The abose representation indicates that Paired contracts’ wers designed as a nmigus frading
opporianity by NSEL snder which o trader would, for instanes, parchais a T+2 contract (with a
pay-in obligation on T+2) and wonld sieemBanzously sell a T+25 confract (with a pay-ost of funds
on T+25). The priee differential betseen the fwo settiment dates was represented Jo offor an
annualized return of abowt 16%. NSEL eategorically ripresented that all trades were backed by
collaterals in the ﬁm gf stockes and iis uagmmt activities includsd selction, avereditaiion, quaky

service, TM@NSEmebammmngdgowm ﬂbwﬂdtopmwdtmmmpmmmd
quainst the depositc and has failed retwrn the deposits ow demand. Therefore, the State of
Malbarasihtra was justified in issuing the aftachment notifications mnder Section 4 of #he MPID

Act.” (mphasis spphed)

23, 1, therefore, note that the Hon’ble Supreme Court has already commented oa the nature
of the ‘pared womirmts’ offered on NSEL platform. In the merger petition (63 Moons
Techsologies L2d. vs. UIOD), it was held that these contracts were in the nature of financing
transactions. In the MPID matter (The State of Mabarashina vs. 63 Moons Technologies 1 2d),
the Hon’ble Supreme Court has held that such transactions come within the definition of
‘deposizy’ under the MPID Act.

24. Tuis further noted that the Hon’ble Supreme Court in the MPID matter, had extensively
referred to the claims made on the website of NSEL and the contents of the publicity
material and other investor resources. In this regard, it can be noted that NSEL was
advertising & uniform return of 16% p.a. for the ‘paird romtrats’ traded on its platform,
The return offered was the same across commodities. The return remained the same
irrespective of the duration of the coniract. For example, 2 T+2 and T-+25 paired contract
in steel had the same offered return as a T+ 2 and T + 35 paired contract in castor oil.
The paired contradis’, it is noted, were being marketed as an alternative to fixed deposits.

25, 1 note that the FMC Order and both judgments of the Hon'hle Supreme Court go into
sbundant detail regarding NSEL permitting shott sales, i.e., permitting sellers to offer
contract for sale of commodities on its platfotm without ensuring that requisite amount
of commodity is available in the warehouse. 1t is further noted from the judgement of the
Hon’ble Supreme Court in the MPID matter that the overwhelming majority of the sale
leg of the ‘fired oatnacts’ which were executed were short sales — and naked short sales at
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that - the commodities to back such sales were not available at the designated warehouses
of NSEL.

26. Considering the deliberations and discussions recorded above, it essentially leads to the
moot question as to whether the Nesizer while facilitating such transactions for its clients
was undet the bowa fids belief that the Paired contracts® were actually spot contracts in
commodities. Ot, can it be said that the very fact that paired contracts’ were offered meant
that NSEL was offering contracts which were not resulting in compulsoty delivery and,
thetefore, the No#ws should have been awate that such a product was far removed from
the spot trading in commodities which was permitted on NSEL’s platform, Further, as
stated above, NSEL itsclf was advertising such contracts as an alternative to fixed deposits
and the return offered was fixed (e.g. 16%) across all commodities irrespective of the
nature of the contract or the duration. Also, these contracts were structured in 2 mannet
which ensured that the buyer always made pre-determined profits.

27. In the undeniable background that there was a settlement default at NSEL, it is clear that
there were enough red flags which should have alerted the Nosier when these products
were first offered by NSEL. With the material on record, especially those summarized at
paragraphs 20, 21 and 22, it is further clear that any pradent petson (including the Noicee)
would have come to the conclusion that what was being offered wete not spot contracts
in commodities and rather had trappings of a financial product which offered fixed and
assured returns, as the Hon'’ble Supreme Court has already held.

28. As recorded in the SSCN, it is not in dispute that SEBI has filed 2 complaint dated
September 24, 2018, against brokers who facilitated access to Daired contracts’ traded on
NSEL, including the Noticte, with EOW, Mumbai. On the basis of this complaint,
subsequently, an FIR dated September 28, 2018 came to be registeced with the MIDC
Police Station, Mumbai, against the Natizee, which is validly subsisting and has not been
challenged, quashed or stayed by any competent court qua the Noticee,

29. In the background of the aforesaid discussion pettaining to Paired confract’as captured in
the preceding paragraphs, I now move on to examine whether the Nasizee satisfies the Jor
and proper person’ criteria as laid down under Schedule IT of the Intermediaries Regulations.

30. In this context, as per replies of the Notiez, I note that it is an admitted position that the
Notizze has indulged in trading of ‘paired contracds’ on behalf of its clients. The No#ie in its
reply dated October 11, 2021 has, infer abia, submitted that “Basides we state that, our first
Trader Contract was transactsd on 23,04.2012 and last trader contract now allged 2o be pair contract
was executed by ws on 24.05.20137, The Notices it its teply dated September 16, 2021 has, inser
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akia, stated that “Adwittedh, we started exocing iransastions in the olleged paired contvacis only from
the year 2012-13 v.. much after the FMC was appointed as the *“desiguated qgency” in respact of NSEL
by the letter dated 05.08.2011 issued by the GOL”. Further, it is also noted from the
submissions of the Na#iee that for the financial year 2012-13, the purchase turnover in
Trader’s Contracts/ Paired Contracts was around ®146.46 crare and the sell tumover was
around £149.11 crote. Similatly, the purchase turnover for 2013-14 was around ¥27.57
crore and the sell turnover was around ¥28.02 crore. Thus, as per the submissions of the
Notizee in its replies, it is clear that the Natizer has traded in the paired contracts’ on behalf of
its clients.

31. Having established that the Nosirs has traded in ‘puired costrects’ on behalf of its clients, I
now proceed to examine the allegations levelled against the No#izee in the SCN and the
SSCN. It is noted that the rain allegation against the Nosiee is that by
participating/ facilitating in the trading in Paired coniracts’ on NSEL platform during the
televant petiod as a Trading Member/Cleating Metmbet, the Nowizee has, prime facie,
violated the conditions stipulated in the 2007 Exemption Notification and consequently
also the provisions of the FCRA. Therefore, it is alleged in the SCN that the continuance
of the registration of the Na#iee as a broker is detrimental to the interest of the Securities
Market and the Noties is no longer a Y&t and proper person’ for holding the certificate of
registration as a broker in the Securities Market, which is onec of the conditions for
continuance of registration as specified in tegulstion 5() of the Stock Brokers Regulations
read with Schedule IT of the Intermediaries Regulations as applicable at the relevant time.
Subsequently, SEBL, on the strength of certsin documents/material (such as SEBI
Complaint dated September 24, 2018 atid FIR dated September 28, 2018 etc.) as provided
to the No#iwe vide SSCN dated October 11, 2022, further alleged that in light of the
aforesaid documents filed agrinst the Nosiee by SEBI a8 well as observations/ findings
against the Noticze in the Enquiry Report dated August 29, 2019, the Novsree is no longer a
it and proper person’ for holding the Cettificate of Registration being in violation of
regulation 5(¢) of the Stock Brokers Reguiations tead with Schedule II of the
Intermediaries Regulations.

32. 1note that regulation 5(¢) of the Stock Brokers Regulations provides that for the purpose
of grant of Certificate of Registration, the applicant has to be a & and proper persor’ in
terms of Schedule I of the Intermediaries Regulations. T further note that the i and proper
persor ctiteria specified in Schedule IT of the SEBI (Intcrmediarics) Regulations, 2008, was
smended vide SEBI(Intermediaries)(Third Amendment) Regulations, 2021 with effect
from November 17, 2021.
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33. In this context, as noted above, ] note that the Notiee is holding a Certificate of
Registradon No, INZ000087136 granted by SEBI on Scptember 27, 2016. In order to
continue to hold such Certificate of Repistration from SEBI, the Nesicee is also required
to satisfy the conditions of eligibility, which infer a incinde, continuance of its status 28
a it and proper person’. The 2bove condition to be a fit and ptoper person is hot a onetime
condition applicable only at the time of seeking registration. Rather, the provisions
goveming the criteda show that this is a condition which each and every registered
intermediaty is required to fulfil on a continuous basis as long as the entity remains
assodiated with the Securities Market as & registered intermediary.

34, Therefore, the criteria of %# and proper peron’, is an ongoing requirement throughout the
period during which the Nosew retnains operational in the Securities Market as a registered
intermediary. In case, pursnant to the grant of repistration by SEBI, any evidence comes
to the notice of SEBI that casts a doubt on the integrity, reputation and character of the
registered intermediary, SEBI is well within the powers to examine the At and proper’ status
of such entity based on vatious parameters. Therefore, even if the Notize was found to
have fulfilled the ¥ and proper person’ criteria while granting the Certificate of Regjstration,
in 2016, such an intermediary can still be assessed on being /% ard proper at a later date,
Furthermore, as and when the f## and proper’ criteria changes, the No#iees will be required
to comply with the revised criteria, and in this instance criterda as revised vide the
amendments in November 2021, It is noted that patameters provided under clause 3(b)
of the amended atiteria of Schedule II of the Intermediaties Regulations lay down a list
of disqualifications which, /ufer aka, includes the foliowing:

(3) For the purpest of desermining as to whesher any person is a it and proper pesson’, the Board
) Yake inko aocoNnt any oriseria as i desws f3%, including but mot Sneited o he foliowing:
(6) the person not incurring awy of the following disqualifications:

(i) criminal complaint or information under section 154 of the Cods of Criminal Procedurs,

1973 (2 of 1974) has been filed against such persan by tbe Board and which is pending;

35. As alteady recorded in SSCN and captured above, an FIR has been registered with the

MIC Police Station, Mumbai, against the No#zer under section 154 of the Code of

Critinal Procedure, 1973 (‘C£PC”) on September 28, 2018 and the same is pending as on

date and is validly subsisting and has not been challenged, quashed or stayed by any

cotnpetent court qua the Nosicee. It is, therefore, noted that the disqualification provided

in paragraph 3(b) () under the amended Schedule IT of the Intermediaties Regulations is
also trigpeted vis-a-vis the Nosiys,
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36. In this regard, it is noted that the Nosiar has admittedly traded in paired coniracts’ on: behalf
of its clients. T note that the Nofiee, as u broker and 2s a member of NSEL, represented
NSEL to the regular investors. The exerution of the trades in paired coniracis” by the Noue
shows the participation of the Nofiee in the said scheme perpetrated by NSEL to provide
its platform for trading in paired comtract’ that were not permitted under the 2007
Exemption Notification and were purely financial contracts promising assured returns
under the garb of spot trading in commodities. Therefore, the Nosicer by its conduct and
as a member of NSEL has acted as an instrument of NSEL in promoting and/or dealing
in paired comtracts’which were in the nature of financing transaction (as held by the Hon'ble
Supreme Court of India to be 50, as noted above), The Na#ias, by providing access for
taking exposure to $aid conéructs’has exposed its clients to the tisk involved in trading in
a product that did not have regulatory approval and also undertaking such exposure itself
on account of its proptietary trades thereby rsises doubts on the competence of the Noicee
to act as a registered Securities Market intermediaty, Thus, I am of the view that the
teading activities of the Nosicee in pained amiraits’ fot its clients on NSEL platform have
serious ingredients smounting to jeopardizing the reputation, belief in competence,
fairness, honesty, integtity and character of the Notiee in the Securities Market.

37. Therefore, looking holistically I find that the said conduct of the No#iwe is detrimental to
the Securities Market being not in conformity with the applicable code of conduct. It may
also be noted that the scope of the instant proceeding is not to analyze the actusi impact
and consequences of the conduct of the Nasires but to examine as to whether of not, the
Notizes has acted in a manner expected of a market intermediary and the answer to the
same manifestly goes against the Nosas. In my consideted view, it is immatedal if the
Natices has no outstanding investor cornplaints or if the Notizse has not traded through its
proprietary account. 'The fact that is undenisbly clear before me is that the involvement
of the Notires in trading/facilitation of trading in peired amtracts’ on NSEL is certainly a
conduct which was not permitted by the 2007 Exemption Notification nor by any of the
applicable provisions of the FCRA and therefore, such a conduct as has been displayed
by the Notices in its' trading on NSEL platform is ettimental to the interest of the
Securities Market.

38. Further, as noted abowve, the Nosizee has also earned disqualification under 3(b)@ of the
amended Schedule II of the Intermediaries Regulations on account of the FIR registered
against the No#we. In this regard it is pertinent to note that the said FIR is validly subsisting
and has not been challenged, quashed ar stayed by any competent court qua the Nosicee.
In this context, as observed above, I note that being a /¥ and praper perorf” is a continuing
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“sligibility eriterid which must be satisfied by the Nosiee including the amended criteria. T am
of the considered view that the due presurption on the constitutonal and iegal validiry
of the said amended Schedute I hold the field which are binding upon me, and argurnents,
if any, to the contrary ate not maintainable.

39. The Notires has contended that the DA has failed to provide an opportunity to the Nowwe
which is against the basic principles of Natural Justice and therefore, the said enquiry by
the DA stands vitiated due to the non-adherence to the principles of Natural Justice. In
this regard I note that, the Intermediaries Regulations were amended with effect from
January 21, 2021, wherein regulation 25 was replaced. As per regulation 25(6) of the
amended regulations, the DA shall grant an opportunity of personal hearing to the Nofizee,
Howeves, no such requitement was mandated under the pre-amended regulations. I note
that the proceedings in the present matter before the DA have been completed before the
said smendment to the Intermediaries regulations mandating the DA to grant personal
hearing came into being. Without prejudice to the above, the Noticee was provided an
opportunity of personal heating in these proceedings before me which was availed by it.
In view of that, I do not find any metit in the argument of the No#iee that the enquiry by
the DA is in violation of the principles of Natural Justice and therefore reject the said
contention.

40. The Noties has slso contended that in terms of regulation 27(5) undetr Chapter V of
Intermediaties Regulations the designated membet shall pass an appropriate order within
one hundred and twenty days from the date of teceipt of submissions or the date of
personal hearing, whichever is later. Since the Notime made its post hearing submissions
vide letter dated October 11, 2021 and no order was passed within one hundred twenty
days, the No#ive was of the view that the proceedings have been disposed without any
order. In this regard, T am of the view that the said contention of the Notiwe is misplaced.
The records show that the Nogire, vide its letter dated November 1, 2021 had requested
to kecp the proceedings in abeyance in light of the interim order passed by Hon’ble SAT
in the similar matter of Joindre Commodities Limited Vs. SEBI wherein the Hot’ble SAT
had issued a stay on the order passed by SEBI against the noticee therein. I note that
pursuant to the said request of the Nosizee, the proceedings were kept in abeyance till the
final disposal of the aforesaid matter, ie., till July 20, 2022, when the matter was remanded
by the Hon’ble SAT to SEBI. Further, on perusal of the provisions of the Intermediaties
Regulations, I note that the Competent Authority shall “ssdeavor’ to pass an appropriate

16 Appeal No. 672 of 2021, Decided on October 28, 2021, Also available at  Vivt'ci; HAXN
APPELLATE TRIBUNAL (sarpov.in
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order within one hundred twenty days. Furthetmore, it is also noteworthy that the Nosiee
hes not brought out any prejudice that has been caused & it on account of the “srated”
delay in passing of the order in these proceedings. Considering the above and that the
Intermediarics Regulations do not impose = statutoty obligation tv randatorily dispose
the proceedings within one hundred twenty days, I am of the view that the submissions
of the No#iee in this regard are without any meit.

41. The Noticee has also submitted that it has not been provided with all the documents which
have been relied upon for initiation of proceeding against the noticee. In this regard, I
have perused the material available on record and I note that inspection of documents
was conducted by the Nazizee on January 27, 2020 whesein documents relevant and relied
upon documents to the proceedings were shown to the Nosiaw. Further, vide SSCN dated
Octobet 11, 2022 the Noticee was provided with the relevant and relied upon documents
in the matter. Therefore, the Noticee’s contention as regard to non-supply of relevant
documents in unfounded.

42. 1 am slso aware that recently SEBI has passed 5 separate orders’’ in the related NSEL
matters where the noticees therein have been debarred from making a fresh application
seeking registration for a specified period from the date of the said order or fill acquittal
of the said noticee by Coutts pursuant to the charge sheet and FIR filed by/with EOW,
whichever is cacliet, I find that present mattet at hand is different from that of those 5
cases as in the extsnt matter the Nosies is already holding a Certificate of Registration
wheteas in those 5 cases, the entities had filed applications seeking certificate of
registration, Therefore, I am of the measured opinion that the present case stands at a
different footing than that of those 5 cases where the applications for grant of certificate
of registration were pending at the time of passing those orders whereas in the extant
matter the Noticee is already having registration with SEBI. Further, I note that the
Hon’ble SAT in its order dated June 09, 2022 (pertaining to entities whose application for
registration was rejected) has observed that the petiod for which the noticees cannot apply

" O:den dated Novm;bu 29, 2022 i reapect of '\'Im:ilal (szal Commndmes B:okes Pvt. Ltd (at

in the matter of NSEL.
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for registeation needs to be specified by SEBI Having noted the aforesaid observation of
the Hon’ble SAT, T am of the view that since the recommendation in the present matter
is of cancellation of registtation, and not of rejection of the application, the necessity of
specifying a petiod of time may not arise in this order (as did arise in the case of entities
desiring to be registered as market intermediaties), as this forum cannot presume whether
such entity wishes to reapply to be a market intetmediary or not. If it chooses to do so, it
will have to be assessed at such point of time if it is fit and proper as per the extant and
applicable regulations. If it chooses not to, such issue becomes mogt.

43. I would also like to address the objection of the Nogizer with respect to issuance of the
SSCN dated October 11, 2022 which was issued pursuant to and on the basis of the SAT
Order dated June 9, 2022 on account of the fact that the Nogies was not party to the
aforesaid SAT Ordet and hence no further proceedings can be initiated against the Noswe,
In this tegard, 1 find that the said objection, is totally misplaced as the Hon’ble SAT while
remanding the matters to SEBI had issued the directions to sdjudge the matters in light
of the decision of the Hon’ble SAT in order dated June 9, 2022, The Hon'ble SAT while
temanding the present matter back to SEBI has, inter alia, observed as under:

. Tée @pmlf gf the brokers are ﬂﬂamd ILMMLMM&M

dated June 22 in accordance with
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EOW report, EOW charpe shes, et provided such copies are provided to the brokers and opporiuntly
5 given 1o rebms the allegations. Swch additional documents relied Apm @ the mpanabaf showid form

part of the show canse notics for which purpase, it will be open fo th

»
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In view of the above, the Hon'ble SAT had already granted permission to SEBI to issue
SSCN which was complied with by SEBI and therefore the contention of the Nosise does
not hold mernit.

44. In view of the above observations and admission of the Nasies having traded in these
baired contracts’ on NSEL, I have no hesitation in holding that the Noswe has
participated/facilitated in the trading in Paired wnirasts’ on NSEL platform during the
relevant period as a Trading Member/ Clearing Member and has violated the conditions
of the 2007 Exemption Notification and also the provisions of the FCRA. Further, as
noted above, the Notiee has also attracted disqualifications under clause 3(b)(i) of
Schedule II and the act of Notiae in offering access to baired contracts’, 23 detailed above,
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also setiously calls into question the integrity, honesty and lack of ethical behaviot on its
part. These contracts, as stated earlier, wete @ fade offered in violation of the 2007
Exemption Notification issued by MCA and far removed from the spot contracts in
commodities which were permitted to be traded on NSEL. Here it is pertinent to note
that the principle of ‘fxonansia juris som oausat’ ot ‘ignorantia kgis neminem exousal o “{gnorancs
of daw i5 0 exouse’ also becomes applicable in the situation since trading in padred contracs’
was in violation of the 2007 Exemption Notification and ignorance of the conditions of
the said Exemption Notification cannot be claimed. The puired ontracis’ were nothing but
financing transactions which were portrayed as spot conttacts in commodities. Therefore,
giving go-by to the tetms of the 2007 Exemption Notification and attempting to
camouflage the nature of the transactions brings into question, the approptiateness and
suitability of the continnance of the registration of the Natiars, as a broker. Equally, any
argument deflecting the responsibility to NSEL, MCA or FMC is misplaced and hereby
rejected, as the primary onus of diligence enjoined on an intermediary, which diligence
any reasonable or prudent person would also perform, has not been undertaken by the
Notizee. Cleatly, the actions of the Notices has been and could be detrimental to the interest
of the Securities Matket and accordingly the No#iree can no longer be called a J## and proper
persort for holding the Certificate of Registration as a broker in the Securities Market,
which is one of the conditions for continuance of registration as specified in
regulation 5(¢) of the Stock Brokers Regulations read with the provisions of Schedule II
of the Intermediaries Regulations.

45, In the context of Secutities Market, I note that the role of a registered intermediary
including a broker is not only sensitive and predominantly fiduciary in natute but also
demands from it honesty, transparency, fairness and integrity which are essentially the
hallmarks of such market intermediaries. Given the fact that one of the avowed objects
of the SEBI Act is the protection of interest of investors apart from promotion and
development of the Securities Market, the legislature through enactment, empowers SEBI
to grant registration to several class of entities including brokers, which are not only
requited to act as an intermediary simplicitor i.e., a bridge or a connector between the
markets and investors, but also have a very important role to play in creating an ecosystem
of trust and faitness $0 as to provide a fair and secure market to the investors as any
deviation from the above noted objective could have a cascading adverse impact on the
development of the Securities Market and interests of investors. Thus, undisputedly a
broker is obligated to act in a transparent manner and comply with all applicable regulatory
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requirements which ate in the best interests of its clients and which will uphold the
integrity of the Securities Market.

46. It would not be material for the Nofices to submit that there is no Joss caused to the
investors on account of its trades since the limited scope of the present proceeding is to
examine the conduct of the Nosiar in the background of its active participation in the
trading platform of NSEL in contraventions of the 2007 Exemption Notification and
provisions of the FCRA and also attracting disqualification under amended Schedule IT
of the Intermediaries Regulations so as to decide on its continuing role in the Securities
Market. From the above, it is evident that the Notizee was part of a scheme that was
contrary to the permissible activities preseribed by the Central Government. Under the
gatb of paired comtravts’ the Noticee had indulged in facilitating impermissible financing
transactions, and such illegal activities as well as patticipation of the No#ie thetein are
certainly detrimental to the interest of the promotion and development of the Securities
Market.

47 Itis a trite law that when provisions of law prescribe certain acts to be done in 2 particular
mannet, the same is required to be honored in letter and spitit Law does not provide any
exception to anyone to perform such acts as pet his whims and fancies that is not
permissible under an extant legal framework. Therefore, if an exemption is granted in
respect of all forward contracts of one-day duration for the sale and purchase of
commodities traded on NSEL from opersations of the provisions of the FCRA subject to
compliance with certaic conditions then it is obligatory on the part of a market
intermediary to execute forward contracts of one-day duration only, subject to strict
compliznce with the said conditions. As noted above, the principle of ‘ignorantia juris non
excusal or that ‘fgnorance of iaw is mo exowse’ becomes squarely applicable.

48. It further needs appreciation that the issue under consideration is not to gauge the
profit/loss incurred or likely to be incurred by an individual, but the limited scope of the
present proceedings is to see whether the indulgence, engagement and promotion of such
activities could be held to be benefidal to the development of Secutities Market or the
same contain elements that are potentially dangerous and detrimental to the interest,
integrity, safety and security of the Securities Matket. In this respect, the undisputed fact
that the scheme of ‘pafred contracis’ traded on NSEL ultimately has caused loss to the
matket to the extent of © 5,500 Crote itself casts serious aspersion on the conduct,
integrity and reputation of, #ufer aliz, the Notiee who participated in or facilitated such
Daired contracis’ and therefore, its continuing role in the Securities Market cannot be viewed
as good and congenial for the interest of the investors or of the Securities Marker,
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49, Under the citcumstances, I therefore note that thete were enough red flags for a
reasonable or prudent person to come io the conciusion thar what was being offered as
$aired contrasts’ on NSEL were not spot contracts in commodities. Given the above
discussions and deliberations, I atn constrained io condiude that the No#ioee, presumabiy
driven by its desite to earn broketage and/or profit, provided access to its clients to
participate in a product which raises serious questions on the ability of the Nas#er to
conchict proper and effective due diligence regarding the product itself. Further, as per
findings recorded above, the No#mr also attracts the disqualification provided in
clause 3(b) () under the amended Schedule II of the Intermediaries Regulations insofar
an FIR against the Na#iees under section 154 of CtPC has been registered with the MIDC
Police Station, Mumbai and the same is validly subsisting/pending as on date. Further, it
is also not the case of the No#io that the aforesaid FIR is either stayed or quashed by any
competent coutt qua the Notize or otherwise. In view of the above, I hold that the No#fes
does not satisfy the ‘ft and proper person’ criteria specified in Schedule II of the
Intermediaries Regulations and hence, the continnance of the No#iwer as a broker will be
detrimental to the interest of the Securities Market. Therefore, such activities of the Nos#iee
as a registered broker cannot be condoned and deserve appropriate remedial measure to
prevent such wrong doings from recurring to the detriment of the interest of the Securities
Market.

50. Having examined and dealt with the contentions raised by the Notiwe it the preceding
patagraphs, I concur with the recommendation made by the DA.

ORDER

51. In view of the foregoing dlscussions, in exercise of powets conferred upon me under
Section 12(3) and Section 19 of the SEBI Act, 1992 read with regulation 27 of the SEBI
(Intermediaties) Regulations, 2008 and upon consideting the pravity of the violations
committed by the Nosize viz. Bharat Bhushan Finance and Commodity Brokers Limited,
Certificate of Registration (bearitig' No, TNIZ000087136) of the No#firve is hereby cancelled.

e

52. The Noticee shall, after receipt of this order, immediately inform its existing clients, if any,
about the aforesaid direction in paragraph 51 above.

53. Notwithstanding the direction at paragraph 51 above, the Nat#icer shall allow its existing
clieats, if any to withdraw ot transfer their securities ot funds held in its custody, within
15 days from the date of this order. In case of failure of any clients to withdraw or transfer
their securities or funds within the said 15 days, the No#ia¢ shall transfer the funds and
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securities of such clients to another broker within a period of next 15 days thereon, under
advise (o the said clicnts.

54. The Order shall come into force with the immediate effect.

53. It is clarified that in view of the amendment made wef January 21, 2021 in the
Intermediaties Regulations, 2008, powers that wete exercised under tegulation 28 of the
Intermediaries Regulations, 2008 are now being exetcised undet regulation 27 of the
Intermediaries Regulations, 2008. It is also noted that the above Order is without
prejudice to the criminal complaint filed by SEBI in NSEL matter and/or any proceedings
pending before any autherity in respect of similar matter concerning the No#ise or other
relevant persons,

56. A copy of this order shall be setved upon the No#iw and the recognized Market
Infrastructure Institutions for necessary complisnce.

P
DATE: MAY |2 2023 PRAMOD RAO

PLACE: MUMBAI EXECUTIVE DIRECTOR
SECURITIES AND EXCHANGE BOARD OF INDIA
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