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Ref:NISL/LISTING/2020-21
Dated 02/04/2021

The Secretary '
Bombay Stock Exchange Limited
Phiroze Jeejeebhoy Towers,
25th Floor, Dalal Street,
Mumbai-400001

Ref:  Regulation 31(A), of the SEBI (Listing Obligations and Disclosures Requirements)
Regulations, 2015

Sir,

Pursuant to the provisions of Regulation 31(A), of the SEBI (Listing Obligations and Disclosures
Requirements) Regulations, 2015, it is informed that Company has received a letter number
JSWSL:SECT:MUM:SE:2020-21 dated 31/03/2021 through email dated 31/03/2021 from M/s JSW
Steel Limited regarding Acquisition of Bhushan Power & Steel Limited, one of the promoter of the
Company and Declassification of Bhushan Power & Steel Limited as Promoter/part of promoter
~ group of the Company as ‘Public’ shareholders of the Company as per the terms of approved
Resolution plan and the Plan approved by the Hon'ble Nationa Company Law Tribiunal, New Delhi
(NCLT) on 05/09/2019 and the Hon'ble National Company Law Appellate Tribunal (NCLAT) vide its
order dated 17/02/2020 . '

The copy of the same is being sending you for your record. Kindly take note of the above and also
update your website for the information of our shareholders and investors. :

Yours faithfully, :
For Nova Iron & Steel Limited

. LB
Dheeraj Kumar ' é\
" (Company Secretary) !
| @

Encl: as above
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Declassification of Bhushan Powe'r. & Steel Limited as a ‘promoter / ‘part of promoter
group’ of Nova Iron and Steel Ltd. '

From: Lancy Varghese (lancy varghese@jsw.in)
Te:  rai_nisl2007@yahoo.com '
Cc secretarial@bpstnet; corp.relations@bseindia.com; alokkumar.mishra@jsw.in

Date: Wednesday, 31 March, 2021, 05:42 pm IST

Dear Sir,

Sub: Acquisition of Bhushan Power & Steel Limited and Declassification of Brushan
Power & Steel Limited as a ‘promoter / ‘part of promoter group’ of Nova Iron and Steel
Ltd. .

This is to inform you that JSW Steel Limited ("JSW / Resolution Applicant”) had submitted a
resolution plan ("Resolution Plan”) for acquiring Bhushan Power & Steel Limited ("BPSL"™) which
has been approved by the Hon'ble National Company Law Tribunal, New Delhi Bench ("NCLT™)
vide its order dated September 5, 2019 and the Hon'ble National Company Law Appellate Tribunal
("NCLAT") vide its order dated February 17, 2020 (collectively referred to as the “Plan Approval
Orders”). JSW, being the successful resolution applicant, has thereafter implemented the
Resolution Plan and acquired BPSL on March 26, 2021. : :

As per the terms of the approved Resolution Plan, the Resolution Applicant is required to file a
‘report with the stock exchange where the shares of Nova Iron and Stee! Ltd. ("NISL") are listed
within four (4) working days fn_)m the date of acquisition. '

Aiso As per the Resolution Plan and the Plan Approval Orders, on approval of the Resolution Pian,
BPSL shall be declassified as a promoter/promoter group of NISL without the requirement of
following any separate procedure for reclassification of BPSL as ‘public shareholders’ of NISL.
Accordingly, BPSL shall be reclassified as ‘public shareholder’ of NISL and shall not be reguired to
follow any separate procedure for such reclassification. '

In compliance ther'etu, intimation is being provided regarding acquisition of BPSL pursuant to the
implementation of the Resolution Plan for necessary action at your end.

Ropards,

Lancy Varghese

Company Secreary

JSW Steet Limited -

- “ISW Centre”, Bandra Kurla Compley,

. Bandra East, -

Mumbai 400 051 ;
B 491224286 5112 | M: +91 9821509455

wwwjswin | lancyvarghese@sw.in
&% "Print this email if absolutely nacessary, Save Paper, Save Trees”
Confidentiality Notice

The information contained In this electronic message and any attachments to this message are intended for the
exclusive use of the addressee(s) and may contain confidential or privileged information, If you are not the

intended recipient, please notify the sender at JSW or Syslem Manager { admin@isw.in ) immediately and destmf .

alt copies of this message and any attachments. Recipients must check this email and its attachments for the

Yehoo Mall - Declessification of Bhushan Power & Sleal Limited as a ‘promoter | ‘part of promater group’ of Nova lren and Steel Ltd,



4172021 Yahoo Mall - Declassification of Bhushan Power & Steel Limited as & ‘promoter / ‘part of promoler group’ of Nova Iron and Steel Litd,

presence of viruses before downfoadmg them JSW Group accepts no liability for any damage caused by any virus
fransmitted by this email.

1Ty JSWSL letter to Nova.pdf
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Regd. Office : JOW Centre, ~ ~
Bardra Kurle Comples,

fandra (Easl). Mumbai - 400 051
G L27102MH 18848 0152825
Phone ; +91 22 4286 1000

Fax . +9122 42853000
Websilo . wwetjswin

JSWSL: SECT: MUM: SE: 2020-21
March 31, 2021

To,
Nova Iren and Steel Ltd.
Village-Dagori, Tehsi Belha,
Bilaspur, Chhattisgarh — 495 224
Email - rai_nisl2007 @yahoo.com
Ce:

1. Bhushan Power and Steel Ltd,
NTH Complex, 4™ Floor, A-2,
Shaheed Jeet Singh Marg,
Qutub Institutional Area, New Delhi = 110 067

2 .Bomhay Stock Exchange,
Phiroze Jeejeebhoy Towers,
Daial Street, Mumbai - 400 001

Sub: Acquisition of Bhushan Power & Steel Limited and Dec!assific&tioﬁ of Bhushan
Power & Steel Limited a5 a ‘promoter / 'part of promoter group’ of Nova Iron
and Steel Lid. '

This is to inform you that JSW Steel Limited ("JSW / Resolution Applicant”) had submitted
a resolution plan ("Resoclution Plan”) for acquiring Bhushan Power & Steel Limited ("BPSL")
which has been approved by the Hon'ble National Company Law Tribunal, New Delhi Bench
("NCLT") vide its order dated September 5, 2015 and the Hon'ble National Company Law
Appeliate Tribunal ("NCLAT") vide its order dated February 17, 2020 (collectively referred to
as the "Plan Approval Orders”). JSW, being the successful resolution applicant, has
thereafter implemented the Resolution Plan and acquired BPSL on March 26, 2021,

As per the terms of the approved Resolution Plan, the Resolution Applicant is required to file
a report with the stock exchange where the shares of Nova Iron and Steel Ltd, ("NISL") are
listed within four (4) working days from the date of acquisition. In compliance thereto,
intimation Is being provided regarding acquisition of BPSL pursuant to the implementation of
the Resolution Plan. :

As per the Resolution Plan and the Plan Approval Orders, on approval of the Resolution Plan,
BPSL shall be declassified as a promoter/promoter group of NISL without the requiremnent of
foliowing any separate procedure for reclassification of BPSL as "public shareholders’ of NISL.
Accordingly, BPSL shall be reclassified as "public sharehelder’ of NISL and shall not be required
to foilow any separate procedure for such reclassification,

Pursuant thereto, and given that NISL is required to make relevanl applications under the
applicable law before the stock exchange informing them of the declassification, we request
you to please initiate necessary action to ensure eompliance with the Resolution Plan as well
as the applicable law. Please refer to Paragraph 147 of the order of the Hon'ble NCLAT
approving the Resolution Plan attached herein for reference slong with the extract of the
Resolution Plan. '

)
i
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This is for your information, records and necessary compliance.
Thanking You,

Yours faithfully,
For JSW Steel Limited

Laficy Varghese
Company Secretary

Encl.i As above

~
anmal Fartot 0. P Jindal Group



Submitted by JSW STEEL LIMITED (under the provisions of the Insolvency and Bankruptcy Code,
2016)

8" February, 2018

{along with al] the clarifications provided from time to time)



RELEVANT EXTRACT OF RESOLUTION PLAN

(i}  Existing exemptions under applicable law

(a)  SEBISAST Regulations

Regulations 3, 4 and 5 of the SEBI SAST Regulations inter alia, require an
acquirer to make an open offer for acquisition of shares of & listed company if
(i) an acquirer acquires shares or voting rights in a listed company which taken
together with shares or voing rights, if any, held by him and by persons acting -
in concert with him in such listed company, entitle them to exercise 25% or
more of the voting rights in such lisied company; or (i) irrespective of
acquisition or holding of shares or voting rights in a listed company, an acquirer
acquires, directly ot indirectly, control over such listed company; or (iii) the
acquirer acquires shares or voting rights in, or control over, any company or
other entity, that would enable any person and persons acting in concert with
him to exercise or direct the exercise of such percentage of voting rights in, or
control over, alisted company, the acquisition of which would otherwise aftract
the obligation to make an open offer.

SEBI vide notification dated August 14, 2017 (the “SAST Amendment Notification”)
amended the SEBI SAST Regulation providing exemption from (he open offer obligations
under the SEBI SAST Regulations to the acquisition of equity ‘shares pursuant to a
resolution plan approved by the NCLT under section 31 of the IBC.

Accordingly upon approval of this Resolution Plan by NCLT, the indirect acquisition of
Nova Iron & Steel Limited by the Resolution Applicant, pursuant to the implementation of
- the Resolution Plan shall be exempt from the obligation to make an open offer under
regulation 3 and regulation 4 in accordance with Regulation 10(1)(da) of SEBT SAST
Regulations. It is hereby confirmed that there are no other documents in relation to
the indirect acquisition of Nova Iron & Steel Limited by the Resolution Applicant other

than the terms contained in this Resolution Plan. Any agreement between the Company and
any other shareholder of Nova Iron & Steel Limited shall stand terminated without any
forther deed or action upon approval of this Resolution Plan by NCLT. The Resclution
Applicant shall file a report with the stock exchanges where the shares of the Nova Iron &
Steel Company are listed, in such form as may be specified not later than four working
days from the acquisition.

2l



bpeclﬂc Orders to be obtained from the NCLT for Reliefs Concessions and
Entitlements

The Resolution Professional shall in its apphcatwn for seekmg approval uf this
. Resolution Plan (in the event of approval of the same by the COC), also seek the
followmg speclﬁc orders from the NCLT:

(i) :he indirect acquisition of Nova Iron & Steel Limited by the Resolution
Applicant, pursuant to the implementation of the Resolution Plan shall be
_ exempt from the obligation to make an open offer under regulation 3 and
'reguiatlan 4 in accordance with Regulation 10(1) of SEBI SAST Regulatmns.

and '

(i) Since the new shareholders of the Company did not intend to acquire Nova
Iron & Sieel Limited and have no relationship with the other
promoters/promoter group of Nova Iron & Steel Limited, the Company should

. be declassified as a promoter/promoter group of Nova Iron & Steel Limited
and should not be required to follow any separate procedure for reclassification
of the Company as ‘public sharehoiders® of Nova Iron & Stee! Limited.

4



NATIONAL COMPANY LAW APPELLATE TRIBUNAL, NEW DELHI

 Company Appeal (AT} (Insolvency] No. 957 of 2019

1 THE MATEER, OF:

JSWSteelltd,.  _.Appelisnt
Ya, ‘ | E |

Mahender Kumar Khandelwai & Ora, - - .Respondents

Present:  For Appellant: - Mr. Kapll Sibal, My, Arun Kathpalia and
Mr, Neeraj Kisham Haul, Semior Advocates with Mz,
Manmeet Singh, Mr. Anugrah Robin Frey, Ms. Nishtha
Chaturvedi, Ms. Hauser Husaln, Me. Diksha, Me. Deepak
Joshi and Ms, Abhilasha Khanne, Advocates.

For Respondents: - Mr, Abhinav Vasizht, Senior Advoceate
with Mz, Saurev Panda, Ms Shantene Chaturvedi, Ms.
Charu Bansal, Ms, Mahima Sareen, Ms. Priya Singh and
Mr. 'Shreyas Gupta, Advecates for ‘Resclution
Professional’ ;

Mr. Ramji Srinivesan, Senior Advocate with Mr, 8pandan
Bigwal, Mr. Bishwajit Dubey, Ms. Brideepa Bhatacharyya,
Mz, Prafful and Ms. Sylona, Advocates for CoC.

M, Zoheb Hossain and My, Agni Ben, Advocates for EIN

Kr. Sanjay Shorey, Director and Ky, P. Atchuta Ramafah,
Jolnt Dirsctor and Mr, Chandrashekhar {SPP) CBIL

Company Appeal (AT) (Inselvency} No. 1034 of 2019

IN THE MATTER OF:

Sanjay Singal & Anx, wAppellanta
Vs,

Punjab National Bank & OQrs. wRespondents




Present:  For Appellants: - My, Harin Raval, Senior Advoeste with
R L Mr. Arvind Humar Gupts, Ms, Henna George, Mr.
Kaa-tikey Kanojxya and Me. Sukanya Singh, Adwcates

For Respondents: - Mr, Kapll Sibal, My, Arun Kathpalia
‘and Mz, Neersj Kighan Kaul, Senlor Advocates with Mx.
Manmeet Singh, Mr. Anugrah Robin Frey, Ms. Rishtha
Chaturvedi, Ms, Kauser Husain, Bs. Diksha, Mr. Deepak
Joshi and Ms. Abhilasha Khanna, Advocates

Mr, Abhinav Vasizht, Senlor Advocate with Br. Saurav
Fanda, Mr. Bhentanu Chaturved], Ms, Charu Bansal, Ms.
Mahims Sarsen, Ma. Priya Singh and Mr, Shreyse Guyta
Advocates for ‘Resolution Professional”

Br. Ramji Srinivasen, Senlor Advocate with Mr, Spandan

Biswal, Mr. Bishwajit Dubey, Ms, Srideepa Bhatacharyya,
Me. Prafful and Me. Sylona, Advocates for CoC.

' {:oﬁagxany Ap‘?gal {AT) {Insoiﬁency} No. 1038 of 2019

. m THE I}M‘E’[‘ER OF: _ _
- Halyani ’l‘x_’ai;sec : ._ ' i _' . S Appeliant
Vs. _ |
Bhushan Power & 8&&1 Ltd. _ '
Through Resolution Professiaqal & Qrs. | ..Respondents

Present: . For Appeilant: - Mr, Rajiv Ranjan, Senior Advocate with
Bir. Hikhil Paili, Ms. Allya Durafshan, Advocates

For Reepondents: - Mr, Abhinav Vasisht; S8enior Advecate
‘with Mr. Shantane Chaturvedi, Ms, Charu Banaal, Ma.
Mahima Sareen, M. Priya Singh and My. Sheeyas Gupta,
Mvmatea for ‘Resclution ?rafessiormi’

M. Ramji Srinivasan, %mar Advacate with Mr. Spandan
Birwal, Mr. Bishwait Dubey, Ms. Srldeepa Bhatacharyys,
Mr. Prafful and Ms, Sylona, Advocaies for CoC.

Mr. Arvind Ks. Cupta, Advocate for Mr. Sanjay Singal

Company Appecl (A7) fnnol) Nea. 567, 1034, 1038, 1088, 1074, 1126, 1461 oI 2018




h
Mr. Kapil 8ibal, Mr. Arun Kathpalia and Mr, Neeraj
Kishan Kaul, Senior Advocates with My, Manmeet Singh,
Mr. Anugrah Robin Frey, Ms. Nishtha Chaturvedi, Ms.
Kauser Husaln, Ms. Diksha, Mr. Deepak Joshi and Ms.
Ahhilagha Khanna, Advocates,

Ccmpany lﬁ'ppeal (AT} (Insolvency) No, 1058 of 2019

IN THE MM‘.EEE&QE
Jaldhi Overseas Pte. Ltd. - o ..Appeliant
Vg,

Bhushan Power Steel Ltd. & Ors. ..Respondents

Preseat: For i&pg’rel%ant: - WM. Dhruv Mehte, Senior Advocate with
Mr. Kumar Shashank Shekhar, Mr. Diwakar Mabeshwari
and Ms, Pratikahe Michra, Advocates,

For Respondents: - Me. Kapil 8ibal, Mr, Arun Kathpalia
and Mr, Neeraj Kishan Kaul, Senior Advocates with Mr.
Manmeet Singh, Mr, Anugrab Robin Frey, Ms, Nishtha
Cheturvedi, Ms. Kauser Husain, Ms, Diksha, Mr, Decpak
Joshi and Ms, Abhilasha Khanna, Advocates.

Mr. Abhinav Vasisht, Benlor Advoscste with Mr. Shantanu
Chaturvedi, Ma, Charu Bansal, Mz, Mahima Sareen, Ms.
Priya Singh snd W Shreyss Gupta, Advocates for
'Regalution Professional’

Hir. Ramji Sxiniv&s&n, Senior Advocate with Mir, Spandan
Biswal, Mr. Bishwajit Dubey, M. Srideepa Bhatacharyys,
Mr., ?mi‘fu] and Ms. 8ylons, Advacates for Col.

Company ﬁppea! {M‘} [Iuaclvency} Na., 1074 of 3019

IN THE MATTER QF

Medi Carrier Pv'r'.. Ltd,

Cowipany Appoeal (AT) {Inani) Kow 957, 1054, 1045, LOBS, 1074, 1126, 14562 of 2018



Ve,

Mahsndra Kumar Khandélwal
Resolution Professionsl of Bhushan Fower ' o
a.nd. Bteel Ltd, & Anr. . ' ..Respondents

Present: For Appellant: - Mr, Abhljeet 8inha, Mr. Sidhartha
Sharma, Mr. Atjun A.sthana and M. Sreanita Ghosh,
Advocates. '

Tor Respondents: - Mz, Kapil 8ibal, Mr. Arus Kathpalia
and Mr. Neera] Kishan Haul, S8enior Adwocates with Mr.
Manmeet Singh, Mr. Anugrsh Robin Frey, Me. Nishtha
Lhaturved], Ms. Ksuser Husain, Ms. Diksha, Mr. Deepak
Joshi and Ms. Abhilasha Xhanna, Advocatas

- Mr, Abhinay Vasisht, Senlor Advocate with Mr. Shantanu
Chaturvedi, Ms. Charu Bensal, Ms. Mahimza Sareen, Ms,

Priya Bingh and Mr. 8hreyas Gupta, Advocates for
‘Resolution Professional’

' Mr.'-ﬂamji Srinivasan, Senlor advocéte with Mr. Spandan
- Biswsl, Mr. Bishwajit Dubey, Ms, Srideepa Bhatacharyya,
Me. Prafful and Me. Sylone, Advacates for CoC,
Company Appes.l (A’f} {!nso!vency] Ne, 1126 of 2019
IN THE H&TTER OF:
CJ Darel Logistics Ltd. _ ~Appellant
Vs,

; fﬂahendér Humer Bhendalwal
Resolution meessin;xal of Bhushan ,
Power & Steel Lid, ke ' Respondent

Present:  For Appellant; - Mr, Manu 5em, and Mr Varun Varma,
Azivamtes

For Raapmdems- - Mr. Ramji Srinivasan, Senior
Advocate with Mr, Spandan Biswal, Mr. Biahwa}it Dubey,
Ma.‘ Sndeep&, Advocates for (300

Company Appael (A7} (lnsel} Hos, 867, 1034, 1038, 106E, 1074, 1146, 1461 of 2019



Company Appeal (AT} (Insolvency) No. 1461 of 2019

A4

IN THE MATTER OF:
State of Odisha & Ots. ~ ..Appellants
Va.

" Bhushan Power & Steel Ltd. & Anr. | 4'.'R'espondents

Present:  For Appellants: - Mr. Rans Mukherjee, Senlor Advocate
with BMe. Hirti Mishre, Me. Hanile Sherma and Ma.
&pam Upmanyu, Advocates,
For Respanﬁen_ts. Mr. Kapil Sihal Mr. Arun Hathpalia
and Mr. Neeraj Kighan Kaul, Senlor Advocates with Mr.
Manmeet Singh, Mr. Anugrah Robin Frey, Ms. Nishtha
Chaturvedi, Ms. Kauser Husaln, Me. Dilksha, Mz, Deepak
sthi and Ms, Abhilasha Khanns, Advocates,

 Mr. Ramji Srmivasan Senior Advecate with Mr, Spandan
- Biswal, Mr. Bishwajit Dubey, Me, Srideepa Bhatacharyya,
Mr. Prafful and Me. Sylona, Advocates for CoC.
Dr. Sukant Vats, Public Progecutor, CBI, B8 & FC

~ Mir. Sanjay Shorey, Director (Legal & Prosecution) and

Mr. Pasumarty Atchuta Ramaiah, Jaint Birector {in alf
~ the appeals) ;

JUDGMEHNT

‘SUDMANSU JYOTI MUKHOPADHAYA, J.

- [nthe ‘Cor'p'orate Insolvency Resolution Process’ of ‘Ehuahan Power

& Steel Lzmired :[‘Corporate Debtor), the ‘F’.eseiuum P1 sibmitted by

JSW Steel L:mlted’ lResmutmn Apphmn{) has bée aj:-ﬁj'rrog::'gi; by the

Company Appead (AT} (loscl) Nos. 987, 1034, 1046, 1055, 1074, 1126, 1461 of 2019



Adjudicating Aﬁthcn‘ty. (National Company Law Tribunal), F-rin&ipal
Bench, New Delhi by impugned Judgment dated 5™ September, 2019
with certain conditians, :

Aftc.r the approval of plan when Monitoring ‘Committee.was
- monitoring the change of management, on 10'.h Oci:n)ber. 2019, the
‘Directorate of Enforcement of Central Government aﬁached assets of
‘Bhushan Power & Steel Limited"- (‘Corporate Debtor) uinder Section 5 of

the Prevention of Money Launderiné Act, 2002,

2. ‘JSW'LSteeI Limited’ is ‘Successful Resolution Applicant’, in its
appeal has sought for setting aside/ modification of conditions imposed
in paragraph 128 sub paras {e}, {f}, (g), i}, (), (k) of the impugned order
dated 5™ Scbtember, 2019. It has also raised objection and challenged
the jurisdiction of Directorate of Enforcement to atiach the propertics of
the ‘Bhushan Power & Steel Limifed™ {‘Corporate Det;.rt.or’), after change

of hands.

3. Iﬁ view of such devélbpment, oné of the questions raised is whether
after approval of a ‘Resolution Plan’ under Section 31. of the Insalvency
and Bankruptey Code, 2016, is it open to the Directorate of Enforcement
fo attach the aasets of the ‘Corporate Debtlor’ c;n the Ilalﬂeged pround of

money laundering by erstwhile Promaters,

AL

Oempeny Appadl [AT} (ineol] Hoa, 567, 1034, 1036, 1054, 1074, 1136, 1461 of 2018



4.~ One of the appeals has been filed by the Fromoters- ‘Mr. Sanjay
Singhal ‘and Anr'. and some other appeals have been preferred by

‘Operational Creditors’, as discussed below,

JEW 8teel Limited

5. The Appellant- \JSW Steel Limited’ has sought for setting aside/
modification of conditions imposed in paragraph 128 sub paras (¢}, {f),
{8}, i), @), tk} of the impugned order dated 5% September, 2019, relevant

of which are:

“128." As a sequel of the above discussion, CA No-
254(}@]! 2019 is allowed and the resolution plan of
JSW-I1 Resolution Plan Applicant is accepted. The
objectziéns raised by the Ex-Directors cum Promoters
of the Corporate Debtor and Operational Creditors
are he:rreby over-ruled. Howegver, the acceptance and
approf;rai of the resolution plan shall be subject to the
foi!awl_ing:
e X R
(e} We:‘_:afso approve the appointment of M’cm.'toring
A;q%'_ncy fr§n1 the d@te of this order uniil the cfpsing
daée. Accordirgly, the CoC and the RP woaldl

continue as Monitoring Agency.

Compauy Appen] (AT} (Iusol) Nos. 987, 1084, 1035, 1055, 1074, 1146, 1481 of 2016



{f) The potﬁer of .the Board 'éf Directors of the

' | Cc.uporaz.e Déﬁtbr shall remain éus;;ended until
the désing date. -

(g)IVar‘ious ?eliefs éought from the statutory
authorities uﬁdgr the Income Tax Act, 1961, |

Ministry of Corporate Affairs, Departm?nt of

Registrazion and Stamps, Reserve Bank of India

and others are also disposed of. We do not feel

- persuaded to accept the prayer made in the
resolution plan yet the resolution plan applicant
may ﬁie appropriate applications Eefore the

' corﬁpetenz guthorities wh'z}:ﬁiwuld be con'sic_iered
in accordance with law because it would ot be
competent for the 'Adjudicaiing Authorify-NCLT to
enter into any Such area for granting reiﬁ_xation,
concession or waiver is wholly within the domain
of coﬁzpetent authorities.

o o Lo
{i} The criminal proceedings - initiated against the
1 erstwhile Her;lbers of the Board of Directors and

others shﬁll not efféct thg JSW-H1 Resolution Plan

Applicant or the implementation of the resolution

plan by the .Monitoring Ageney comprising of CoC

Company Appesl (AT) (Ingoh) Hon, 957, 1034, 1086, 1055, 1074, 1126, 1461 of 2018




and RP. We leave it open to the Members of the
CoC lo file appropriate applications if criminal
' plrnbeed:‘ngs result in recovery .of money uhich
; has‘.‘ been siphoned of or on account of tainted
transactions or fabn’cation as contemplated under
the‘pmvisions of the Code or any othef law. Those
applications shall be considered in accordance
‘with the prevaient law.

() The RP is directed to redistribute the profits
-eaﬁr}wd by running the Corporate Debtor durin.g
rhe;jCorporate Insolvency Resolution Process in

 accordance with the judgment of the Hon’ble
NCMT rendered in the case of ‘Sténdar'd
- Chartered Bank v, Satish Kumar Gupta, R.P.
of jEssar Steel Ltd, & Ors,, Company Appeal
(AT} (ins.} No, 242 of 2019 decided on 04.07.2012
and the action to be taken by the RP is evident
from the reading of para 21 1 of the said judgment.

k) The case in which the Adjudicating Authority -or
the Appellate Authority.could not decidé the claim
on:merit, il such Applicants may raise the issue
before an dppropriate forum in terms of Section

-6{{{{5) of the Code, The other Financlal Creditors/

Company Anpeal (AT (Lival,) Hos. 967, 1034, 1035, 1055, 1074, 1126, 1461 of 2018
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" Operational Creditors’ would not be entitléd any
o remedy under Section 60(6) of the Code.”
6. On 14% October, 2019, when the appeal preferred by JSW Stee
Limited” was taken up, learned counsel for the parties brought to our
notice that the D-:pﬁty Dire_ct_ér of the Directorate of Enforcement, New

Delhi by_a_rder dated 10% October, 2019 attached part of the assets of

the ‘Corporate Debtor’ (Bhushan Power & Steel Limited).

7. 'The Union of India.throug-h Ministry of Corporate Affairs was asked
to clear its stand in view of the stand .takeﬂ by the Directorate of
Enforcement 'th&t it has 'poétfer to seize assets of the Corporate Debtor’
even after app'mval.of tbe"R.e'saliztion' Plan’ undcr the ‘1&B Code’. The
stand of thé .Un'ioh. of Ihdia' was recorded on 14 October, 2019 as

follows:- “

"6, In the reply-affidavit filed by Union of India
through Ministry of Corporate Affairs in consultation
with Department of Financial Sérufces and thé Banks,
" the following statement has heen made in support of
stand taken by :Union of India:
“3) That pursmt o the c.aprinned notice, the
' Ministry Md called for meeting of the oﬁ'wials

of Department of Financial Services and. the %

Company Apperl (AT) fineel} Nos. 967, 1034, 1038, 1088, 1074, 1126, 1461 of 2010



1

Banks who were members of the C*pmmirreé of
Cr_;difors on Oﬁmber 3, _2(51 9 to ascertain their
views and formalize the response of this
Ministry, in view of tippling effects it would
have in this case as well as other cases as well,
In the meeting, it .;UCJ‘.S Qnam‘mously recbg':riizé& 4
that the rights of Secured Finaneial Creditors
cmv to be protected in the resolution of the
- Corporate Debtor and the incumbent resolution
épplicaﬁt is bona fide invés_tor who chuires
and takes over the Non-performing Aséets
" WP) company as a going concern and.
factitates maximization of the value of assets
of the corporate debior, revival of a failing
.éﬁmpany and realization of dues of creditors to
ﬂmc extent possible under an open, transparent
Nationai  Company . Law Tribunal (NCL])
sipervised process. _
4 fi s submitted that under the process
e:rwisaged under the nsolvency & Bankauptey

_'C_ode,l 2016/IBC”), once a Resolution Plan is

approved by the Ld. Adjudicating Authority, it

i binding on il stakehozdérs, Before

Company Appeat (AT} {Insod.) Nos, 957, 1084, 1035, 1056, 1074, 1126, 1461 of 2019
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approving the Resclution Plan, objections
are heard by the Ld. Adfudicating
Authority and once hearing on the
Resolution  Plan and objectlons s

. complated before the Ld. Adjudicating
Authority and the Resolution Plon is
approved, such approved _Resolutlo:ti Plan
is binding on all stakeholders, ineluding
all govarnment agencies. The provision of
the Insclvency and Bankruptey Code
{Amendment] Act, 2019 by which Section
311} was amended, makes it czmply clear
that a resolution plan is binding on
Central Governament and all stabtutory
authorities.

5) It is submitted that if any Corporate Debtor is
undergoing investigation by the Central Bureau
of Investigution (“CBIY), Serpus Froud
inpestigation  Qffice(“SFIG")  and/ | or the
Directorate  of . Enforcement {“ED", such
investigations are separate and independent of
the Corporate Insoluency Resolution 'Proéeés

 (“CER Procesg”) under the IBC and Both can

Company Appesl {AT) {Insok.| Non. 957, 1034, 1088, 1055, 1074, 1136, 1461 of 2019
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run simultaneously and independent of each

‘other. It is further submitted thaet the
erstwhile management of a cﬂmpﬂ’;y
@aﬂd be held responsible for the crime.;_.
if any, commitied under their regime and
the new management taking over the
compuny after going through the IBC
process cannot be held responsible for the
acts of omission and commission of the
‘previous management, In other words, no
erminal Hability con be flxed on the
éﬁccéssjw Resolution Applicant or its
offictals, -

6} i!jz ¢o far as the corporate debtor or ifs
dssets are concerned, after the completion
of the CIR Process, l.e, a statutory process
é{nder the IBC, there canmot be any
aftachment or confiscation of the assets of
;t}fm Carporate Dehtor by any enforcement
a.'gancies after approval of the Resolution
Plan. The CIR Process is an open and
ta%ansparent statutory process wherein uader

Resolution Plans are -invited from bona fide

Compuny Appeol (AT {Taacl) Hos, 987, 1034, 1035, LOS6, 1074, 1126, 1461 0f 2019
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'Pmspect&)é applicants ‘who gre not . hit or
disqudi@‘éed 'u.nder. Section 29;‘1 of tﬁe 1BC.
7} Resoiution PIan submitted by the intelreste.‘d,
 Resolution Appiicdnté 'are'duiy'exammd and
'Ualiciated by the .Re'solurfon mee.ésfom;zi and
the Committee of Creditors (“CoC”). Once the
Resolution Plan is voted upon and approved by
the CoC, it is submitted to the Ld. Adjudicating
Authority for its approval, The Ld, Adjudécarmg
Authority after hearing the -objectio'ns, if any,
and being satisfied that the Resolution Plan is
in complionce with the provisions of the iaw,
approves the Plan. The CIR Process i.é desired
to ensure that undesirable persons do not take
ecantrol of the Corporate Debtor by ui:;tue of
Section 294 of the IBC. The purpose Iand
scheme of rhie. CIR proceas is to hand over
the a':ompmiy of the cerporate debior to @
bona fide new res.aZuﬁionl applicant, Any
threat of -aifé_ac’?mmt éf ehé assets of the
: -mrpﬁmt& * debtor | or suﬁjﬁ;ting; the
'_mm@mm \'debtor to 'p@cmdings by

'inpgstfgatfng aigenciés f@r-wrang doing aof

Cornpany Appeal (AT} {lnsol | Wos, 987, 1036, 1085, 1088, 1074, 1196, 146 of 2019
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tf_ze previous management will defeat t};e
very purpese and ;cheme af CIR process,
ufhic;h_ inter_-lafia includes re;afutfan of
iﬁauivency .amli- revival of the company,
and the efforts of the bank ¢o realise dues
jr;om their NPAs would get derailed.
Otherwise too, the morey realised by way of
resoiution pia;‘z is invariably recovered by the
banks and public ﬁnancigl institutions and
ql?her creditors who have lent money to the
ersiwhile promolers to recover their dues which
they have lent to the erstwhile ma.nagemenf for
creation of moveable or immoveable assels of
the corporate debtor in question and therefore,
fo attach such an asset in the hands of new
promaters or resolution applicart would only
riégar.‘e the very purpose of IBC and eventually
d_éstroy the value of assets.
8) E:’n light of the whove, 1t is respectfully
, sézbmitted that the ED while cenducting
{hmstigssséon under PMLA is free to deal
with or attach the personal assets of the

é'rstw?ziie promaters and other accused

Company Appesl {AT] {Ingol.) Nos. 957, 1024, 1036, 1088, 1074, 1126, 1461 of 3018
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persons, acquired through crime proceeds
and not the assets of the Corporate Debtor
which have been financed by ¢reditors and
acguired by a bona fide third party
Resolution  Applicant  through fhe
statutory process supervised and approved
by the Adjudicating Authority under the
FBC. In so far as a Resclution Applicant is
. concerned, they would not be in wrongful
enjogment of any proceeds of crime after
acquisition of tﬁe Corporate _Debtcr and its
assets, as ﬁ Re.soiutioﬁ Applicant would be
@ bona fide assels 'acquéred through a
legal process. Thergfere, upon an
acquisition under @ CIR Process by a
Resolution Applicent, the _Caé'pomte
Debtor and its m'ssets are hot derived or
oﬁﬁaia&d through pmceedé of crime under
thel Prevention of Money Laﬁndering Act,
zoeé {“PHMLA} and need not be s;tbject o
| aamchm.ent. By .the ED after apﬁroéai of
Resolution Plan by zhe Adfudicating

Aunthoritizs,”

Compary Appoul (AT} {inscl] Ko, 887, 1084, 1038, 1086, 1074, 1135, 1461 of 2019
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8.  Taking into consideration the fact that the ‘Directorate of
Enforcement’, has taken stand contrary to the stand taken by the
Government of India, this Appellate Tribunal stayed the order of
attachment dated 10% October, 2019 passed by theé Deputy Directﬁr,
‘Directorate of Enforcement’ with regard to part property of the ‘Corporate
Debtor’ (Bhushan Power & Steel Limited). Purther, direction was issued
not to give effect to the Resolution Plan’ and impugned order dated 5t
September, 2019, so far it relates to the payment of the creditors, was

stayed.

9. On 25% Qctober, 2019, this Appellate Tribunal teking into

consideration the conflicting stand, passed following order:

“25.10.2019~ Before deciding the case on
mertt; it is destrable if the two wings/ Departments
of the Central Government it ﬁgezher and settle

the 1s5ue.

Prima facie, we are of the view that if the
assc%t:s af;e seized by the Enforcement Directorate
| and j’indi!y hold that fﬁs aséars ﬁ:ere p_ﬁrchased out
of rhf'e' ‘proceecs of cn‘rﬁe*, in such case, the amount
as mgy be gene'mred out of the assets will come

within the meaning of ‘Operational Debt’ payable to

. Company Appeal (AT) (lngol,} Noe, 957, 1004, 1035, 1085, 1074, 1126, 1461 of 2019
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the Enforcement Directorate for which it may fiie
claim in terms of the Insolvency and Bankmptcy

-Code, 2016.

To glve ar_!' oppormnity to the different -wings/
" Departments of the Ceniral Government, we

adjourn the maltter, '

Post these appeals 'for orders’ on 18%

November, 2019 at 2.00 p.in. on the Eo;i of the list,

. In the meantime, the Respondents may file
their respective reply affidavit within 10 days ond

rejoinder, if any, be filed within a week thereof.”

10, The m#ttcr was édjouméd aﬁd finally the Hdn’blp the President of
India promu]gé.ted an .Qrdinance making further.émendment in the
Insolvency and _Bankmﬁtcy Clode, 2016", published.in the Gazette of
India extraordinéry Part III-' Se{:‘tion. 1, dated 28“*' December, 2019, 1o

resolve the issue.
11. The preamble of Ordinance making further amendment in the

Insolvency and Bankruptcy 'Co_de, 2016’ reads as follows:

“WHEREAS a need was felt to give the highest

priority in repayment to last mile funding to

Company Appoel (.ﬁ_.’l‘j {insol,) Now. 857, 1024, 1036, 1088, 1074, 1126, 1461 of 2019
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corporate debtors to present insolvency in case the
conlg:;any goes into corporate insolvency r;esofuiion
proc;ess or liguidation, to provide immunity against
prosfééutign of the corporate debtor, to prevent
act&‘j%a against the pro?g'rty of such corporate
debtor and the successful resolution applicant
subject to fulftment of certain. conditions and to il
the ';;criticai gaps in the | ecrporéte insolvency
'ffw:r_;;wwk, it has become necessary fo amer:;i
c';{err;_in _I p'r;buiszbns of the Inso!verigy and
Bankruptcy Code, 2016;

WAND WHEREAS the Insolvency and
Baﬁﬁmﬁtcy Code (Second Amendment) Bill, 2019
hc_isi :b_éen intrpdubed in the Housé- of the People on
cheJ..?‘h dey of Decémbén 2018;

" AND WHEREAS the oforesaid Bill could not
be .Eaicen up for con.siderqﬁon and passing in the
Haéée of the People; |

- AND WHEREAS Parliament is not in session
anf%éthe President is safisfied that circumstances
exist which render it necessary for him to take

immediate action;......"

Compnny Appenl (AT} (sol] Koo, 987, 1084, 1065, 1086, 1074, 5196, 1461 of 2019
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12.  After Section 32 of the Prinmpal Act, the follomng section has been

inserted which came into force at once!

“324. (1) Notwithstanding anything (o the conirary

contained in t_his Code or any -tl:.ther £;zw for the time

bééng in forc_‘e, the tability of a Carp.ora.te debtor for

an offence com{m’t!ed prior to the oonunence_rﬁenz of

~ the corporate inso!ﬁency reso!ufion process shall

cease, and the corporaie 'a‘.ebtér shall not be

prqsecut_ed Jor such an offence. f'rﬁm the date the

.-a%esoiut_ic_m_ _pla_r_z_. has been approved by the

'-Adjudicq!ingﬂurhoritg under section 31, if the

- resolution plan _res_ziirs _fﬁ | _the_ ch#nge in _zhe'

managerﬁen.t or cq.;fntr_'o'l of the cq@rqte debior to a
 person who was not-

la)a pmmﬁltelr or in the management or control of

the corporate debtor or a related party iof such

. d persan, or | |

{b)a person with regard to whom the relevant

investigating authorily has, on the basis of

materiq/{.ia%l rfs polsse%iqn, rea,_son ﬁo.beiieue |

:hat he ho.d abeited or consplred for the

Qampany Appeal (AT} {lasel} Koo, 95%, 1034, 1035, 1068, 1074, 1146, 1461 of 2018
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“ior filed a réport or a complaint to the relevant
I__‘sltn‘:zru_torly authority or Cowrt: | |

" Provided that if a prosecufion had been
j—j“'inétitured duririg the éorﬁorgte ins'olve_r_wy_
iresolfutiafi process quins't such corporate
dlef}‘wr,' -i'z.'s'h.all stand diébhcé‘rged ﬁo’rﬁ the
. date of dppmvdl of tﬁe resolution bia_zlx' siq?;a}_e‘ct
_ .r.'o réquirem.énts of this sub-section having
* been fulfiled: |

| %é;@;eé further that every person who
s a ,é&;&fgmfea mrf as definedd in
 clause ) of section 2 of the Linied Lty
: Phstherahip Kot 2008 37 an "o whats
d&fdﬂf”, as defr'necf in clause fﬁﬂ} of section 2
of the Companies Act, 2613,: .or was m any
mannér iﬁ-é,harge of, or réspénéible t the
- "c.:orpératé debfor fo?. the conduct of s

business or -c‘tssocia(.ér,i.wirh. the corporaie

: debtor iﬁ any manner and whb was directly
or Indirectly Involved in the commission of
- such offence as per the report submitted or
: 'wmplafntﬁledl by the investigating authority,

% shall continue to be llable to be prosecuted

Company Appeat {a'1) (tgacl.) Hos, 957, 1034, 1038, 1085, 1074, 1126, 1461 0£2019
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and punished for such.an offence committed

by the C{;rpomfe_debtor no:withstahdz’ng that

the corporate debtor’s l.fabz'}ity has "ceased
-ﬁnder this sub-section. . |

{2} _Na_ac:ﬁoln shall be taken against the property

of the corporate debtor in relation to an'.ioffence

committed prior to the commencement of the

corporate insolvency resolution process .of the

cotporate deblor, where such property is covered

under. a resolution plan approved by the

- Adjudicating Authority under‘section_ 31, ;;Jhich a

person, or sale of liquidation assels under the

‘provisions of Chapter m :of Part II of this Code to a

 person, u)homs not-
i} a promater ot in the management or control
of the corporate debtor or a related party of
sucha person, or

{j a person with regard to whom the relevant

investigating authority has, on the basis of

meterial in lis pussgsgiorg reasen fo. believe

that he hadl__abetted or conspired for the

comniissiqn of the offence, and has submitted

Company Appesl [AT) {Tasol] Noa, 267, 1034, 1038, 1085, 1074, 1126, 1461 of 2018
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or filed a report or a complaint to the relevant
stafytory authorty or Court,
| Explanation.— Por the purpose of this
sub-section, it is hereby clarified that,~ ‘
i) an action '_agm'_a;s't the property offl{g.e
| - debtor in relation to’ an
offence shall include the dtiachmem,
‘ séi_zzé%e, feéeﬁtfon or confiscation. of
Sush property under such Ic@ ds may
be applicable to the corporate debtor;
({)  rothing in this ‘sub-section shall be
cc;nstmed to bare an action against fhe
property of any person, other than the
éor-ﬁo;qéte debtor or a person who has
acc}_uired such  property  through
co'rporé:;te insolvency resolution prc;cess
or Ziquidatiéi; process under [h_E;.S Cg&e
and fulfils.the requirements specified fﬁ
zhL-s .:Iséciz'on, ugainst whom such én
f . . ackion m_ay be taken under such law as
3 may be app[imﬁie.

.....
ct b

(3) Subject to me'promions contained in sub- f *“ ot

I

sectlons (1) and (2), and notwithstanding the K&

Company Apyeal (A7) (fusol ) Nos, 957, 1036, 1088, 108, 1074, 1126, 1461 of 301
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immunity gi.uen in th:s section, Ithe c&rpom@ .d.ebtw |
an;:i any persqln, who rﬁay be. rquiréd to provide
assi.;stance under sucﬁ law as may be appi’icah!e to
such cqrporaté debtor or person, sha.llf extend all
assistance and ‘co-operation to any authority
- investigating ‘an offence committed prior to the
comméncement ~of  the corporate  insolvency

resolution process.”

13. On 13 January, 2020, this Appellate Tribunal issued notice to
Directorate of Enforcement’ and the Central Giovernment through the

Secretary, Ministry of Corporate Affairs, infer alig, directed:

“The bgrectorété of .Er.zforcem.ent and the Céntrai
G.mxemmenf.t.ﬁfoz#gh the .Secreta.ry,. Mi}?isrfg of
C'brpﬁéace Aﬂqirs on behﬁlf of the .Serfous jFrc:u.tr:i
Inuesiigﬁtion Office an;! the C.e.ntr.ol Bﬁfeau of
fnpesﬁéﬁtioﬁ are. c.z.lfowed fal ﬁfe additional reply
Ia_ﬁi&dvit.by. 206 Janﬁdry, 2020 stalting t!u;vrelin as
to whether.USW Steel Limited’, whose pfldn has
been apj::mved, arle coueréd by the ngwfy én#erted
Section 324 of the Insolyency and Bonkruptey

Code, '.201 6. Incase, the answer is in negative, they

Company Apposk (AT} (tosol) Nos, 557, 1084, 1085, 1068, 1074, 1125, 1461 e 2010
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will enciose the evidence in support of their stand
after Séwing a copy of the same on the learned
counsel for ‘JSW Steel Limited’ and other

Appeifanrs. =

14, The Union of India through Regional Director, Northern Region,
Ministry of Corporate Affairs, has taken specific plea that USW Steel
Limited’ (Resolution Applicant) does satisfy the conditions prescribed
under Section 32A and cannot be held to be ineligible in terms of Section

324 [2) {i) as quoted hereunder;

- “7) Thot in tight of the aforementioned provisions of
the IBC, the Code does not envisage any role of the
Central Goveﬁtment fo check that the Resolution
Plan ?sizbﬁlitted durin.g. the course of a corporate
r‘nso.h;ency resolutton  process, salisfies  the
conditions as set forth in Section 294, 30, 31 and
324, ;Speciﬁbaffy weth respeét to Secri;ur; 324, -'thl'e
onus '-;haﬁ been placed by the ICcde on the
Adjuzéimtz;ng Aﬁchorirg and Iths Investigating
Aurh@nhee fo ensure that cmdmons preseribed

»’hnﬁsa \
under 32}1 are mer, before approval is grantea for ;jﬂ{ '

any resolution pian.

Tompauy Appeal (AY] (Ingol) Nos. 957, 1034, 1045, 1065, 1074, 112¢, 1461 of 2012
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8 The instant Affidavit is made bona fide,
clarifying the stance of Respondent No.I03 on the
notice dated 13/01/2020, passed by the Hon'ble
Appellate Tribunal, This Affidavit is filed without the
etfm.d of the Central Bureau of Investigation {fCBI ), ‘
which is an independeﬁt investigating aut-hbrity,
The order dated 13/01/2020 of the Hon'ble
Appeilate Tribunal has been forwarded o the CBI
on 16/01/2020 by the answering respondent with

a request to take appropriate action on this order.”

15. The Central Bureau of Investigation has appeared, which is
making investigation, has not afleged any act of money laundering or

- other acts against JSW Steel Limited' or its management.

16, The Serious Fraud Investigation Office is under the control of the
Ministry of Corporate Affairs has also not pleaded an,ything agains( JSW

- Steel Limited’ or its management.

17.  Mr. Sanjay Shorey, Director (Legal and Prosccution), Ministry of
Corporate Affairs, appearing on behalf of Union of India’ submitted that
‘JSW‘ Steel Limited’ has not been held to be frelated party’ by the
Resolution Professional’ o the ‘Committee of Creditors’ or the

‘Adjudicating Authority’,

ot e

Company Appeei (AT) ilnasl,) Nos., 867, 1034, 1036, 1085, 1074, 1126, 1461 of 2018
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18. However, in spite of issuance of the Ordinance dated 28"
December, 2019 and insertion of Section 324, a contradictory stand has

been taken by the Directorate of Enforcement.

19, According fo Directorate pf Enforcem_ent, it is incumbent on the
‘Successful Resolution Applicant’ to make a self-declaration that whether
the henefit of sulé,i—sectinns {1} & (2) of Section 32A would be available to
it upon fufilment of the conditions laid down therein; and whether the
‘Successful Resotution Applicant’ was a promoter or in the management
or in the control ;a{nf the ‘Corporate Debtor’ or a related party. Therefore,
this Appellaie Trit;m.nal should call for such a declaration by way of an

affidavit from 'théf‘Resolutioﬁ Applicant’ l.e. JSW Steel Limited’,

20, Aforesaid stand taken by the Directorate of Enforcement cannot be
aécepted, in absence of any mandate under Section 324 that the
‘Successful Resoiution Applicant’ after approval of the plan is required to
' give any such dzélaratlion as to whether the benefit of Section 32.& will be
applicable to therﬁ or not. Only the cozﬁpeteﬁt authority Ican decide such

issue if any such'éllegation ia levelled,

2. The next plea taken by the Directorate of Enforcement is that
Section 324 Introduced w.e.f 284 December, 2019 is prospective and
would not apply fo Resolution Plan’ which has dlready been approved

under Section 31'0f the 1&B Code’. It was submitted that the ‘l?eso},tﬂi

Compeny Appaal (AT} {Insol) Nos. 957, 1036, 1036, 1085, 1074, 1126, 1451 of 2019
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Plan’ was approved on 5 September, 2019 and Section 32A has come

into force on 28% 'December, 2019,

22. The plea taken by the Directorate of Enforcement is fit to be

rejected for the following reasons.
23 Section 31(1) of the 1&B Code’ reads s follows:

“31; Appmzza{ af resolution p!nm.?- (h I the
Adjudicating Authority is satisfied that the resolution
plan as app'roved by .the committee of creditors under
silbssentin {4 of section 30 meets the requirements
as referred to m_suﬁ-secﬁm_ﬁ) of section 30, it shall
by order approve the rgsoiution plan which: .sha.ﬂ be
“binding on the corporate debtor and its émpiayees_, |
:nem&ers, creditors,  including  the Centrﬁi
Government, a&y Stute Governmenl or atig .Ioc.ai
authority to whom @ debt in respect of the payment of
dues arising under an;r law for the time being in force,
such os aa;thorities to whom stafutory dues are owed,
- guarantors a‘nd other stakeholders involved in the
' resolution pliclm: .
PROVIDED that the Adjudicating Authority

- shell, lbefci‘e' passing the order for approval of

Gompeny Appesl {AT) (nsol) Nos, 987, 1004, 1035, 108, 1074, 1126, 1461 of 2019



resolution plan under this sub-section, satisfy that the
resolution plan has provisions for its effective

implemantation,”

24. The Resolution Plan’ having approved by impugned ofder d-ated 5t
September, 2019,: is bindiﬁg on ‘Cnrﬁorate Debtor’ (Successful Resolution
Appﬁcant hercin), its employees, creditors including the Central
Government, any State Government or any local authority to whom a debt
in respect of the payment of dues arising 1_mdcr any law_ for the time being

in foree.

25, Attachment of assets of the ‘Corporate Debtor’ which is under
change of the h';"ajnds whose order of attachment was passed on 10%
October, 2019 i€ after one month seven days under Section 5 of the

‘Prevention of Money Laundering Act, 2002

26.  As contradictory plea was taken by two Departments of the Central
Government, time was allowed to resolve the issue. Only thereafter, after
deliberation by tk:ic Central Government, the Ordinance has been issued
o 28 Deccmbér, 2019 inserting Section 32A. The preamble suggests
that a need was :fé.:it to give the highest prio;i ty in repayment to last mile
funding to corpo}*,atc debtors to present insolvency in case the company

T

goes into corporate insolvency resolution process or liguid

provide immunity against prosecution of the corporate debter, 12[;1' Ut i

Casnpany Agpeal (A7) (lssol) Nos, 957, 1034, 1038, 1066, 1074, 1126, 1461 of 2019
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action aga'mst_the propérty of such corporate debtor and the successful
resolution applilcant subject tﬁ fulﬁlment of cc}tain.com‘iitiuns aﬁd to ﬁi
the cnt:cal gaps in thc corporate insolvem,y framcwark it has becomne
necessary to amcnd certam provismns of the Insol-.rency and Bankruptcy

Code, 2016

27, Adter the approval of the ‘Resolution Plan’, as the attachment order
was pﬁssed by the Deputy Directorate qf Enforcement, we left the matier
.to the Central Government to decide as to whether to provide immunity
against the pfose_cutiou to the ‘Corporate Debtor’ or o take action against
the ‘Corporate Debtor' and the ‘Successful Resolution Applicant’, The
Ordinance having issued pursuant to direction of this A.ppc{late Tribunal
to the Central Government which on deliberation resulted into issuance

- of Ordinance, we hold that Section 324 wili be applic&k:;lc i the present

case~ ‘JOW Steel Limited’,

28. Lealrned cnunsel for ihe ‘Dircctorate of Enfﬂrcemcnt submitted
" that ‘JSW Bteel leltr:'d’ (Successfu] Resoiutlon Apphtdﬂt’} is a ‘related
parzy and, therefore} even if Sect;on 324 1slapphed in the present case,
related party including asscciate company of the Promoter/ Corporate

Debtor is not cligible.

29. Reliance has been plaved on the definition of Telated party’ as

defined under Section 5(24), as follows: .

Cempeay Appoal (AT (izeol) Has. 957, 1034, 1038, 1085, 1074, 1126, 1451 of 2015,
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“E. beftn!tions.-....‘..‘....[24) related plarty“, in '
relation to alcorpomte deﬁtar, T N
fa) a direcfor or paﬁher of the cbrporafe debtor ér a |
re!ariilge of a director or pértner of the cozpbfate deﬁtor;
(b} & key managerial personnel of the corporate debtor
or a relative of & key mdmgeria! personnel of the
corparate debtor;

fe)u I:i_mired liabilifty partnership or a partnership %_%rm
in which a director, partner, or manager of the
corpoj’r'ate debtor or.his relative is a partner;

(d) o private company in which a director, partner or
manager of the corporate debtor is a director and
holds along with his relatives, more than two per cend,
of‘it.s:s‘hare capital;

(e} a public company in which a director, partner or
manager of the corporate debtor is a director and
ﬁolﬁfs' along with relatives, more than two p.er cent. of
its pc%r;d-vup share Icapitai;

) aﬁyh@dy corporate - whose boar;{ of directars,
mamjzg';ing director or managet, in the ordinary coétr‘?;e

- of business, acts on the aduice, directions or

Company Appads (AT} (fneol) Nos. 967, 1034, 1035, 1088, 1074, 1126, 1461 of 2019
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instructions of a director, partner or manager of the
corporate debtor; |

{g) any limited liability partnership or o pah;.r:ership
firm whose partners or employees in the ﬁr*dinary
course of business, acts on the advice, directions or
mstructions of a director, partner or mnage: of the
corporate debior;

b} ‘any person on whose advice, directions or
instructions, a director, partner or manager of the
corporate debtor is accustomed lo act;

fij a body corporaie which is a holding, subsidiary or
on associate company of the corporate debfor, or a
subsidiary of o holding company to which the
corporate debtor is a subsidiary;

UJ any persen who controls more than twenty per
cent. of voting rignts in the corporate debtor on
account of ownership or u voling agreement;

(k} any person in whom the corporate debio r. controls
more than twenty per cent. of voting rights ort account
of ownership or a voting agreement;

{l) any person who can control the composition of the
board of directors or corresponding governing body of

.the corporate debtor

Company Appeal (AT} (Tnzol )} Roa. 967, 1034, 1038, 1086, 1074, 1126, 1461 of ;m.,l{a\" e
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{m]) any person who is associated with the corporate
debtor on account of—
'fif participation in policy making processes of
the corporate de’btor;' or
(iij ‘having more than two directors in common
hetween the corporate debtor and such person,
or
(i} interchange of managerial personnel
‘between the corporate debtor and such person;
or
“{iv) provision of essential technical information

-fo, or from, the corporate debtor”

30, The definition of “associate company” under the Companies Act,
2013, as defined under Section 2(6}, has also been highlighted to sugpest
that a Company in which other Comﬁany has significant influence may

not be a subsidiary company but includes a joint venture company:-

"2, Definitians.— (6} “associate company”, in relation

3

o another company, means a company in which that

other company has a significant influence, but which is

Compeny Appoal (AT] Qdeel) Nou. 857, 1034, 1035, 1058, 1074, 1126, T46F of 2035
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Explanation.—For the purposes of this cluse,
 “significant influence” means control of at lecist twenty
per cent. of total share capiral,'or of bisiness decisions

under an agreement;

31. It was submitted that the expression “significant Influence” ig alsﬁ
defined in tha.expianation to Section 2(6) éf the Compani.es Act, 2013 and
it includes cqntro_i of or participation in business decisions under an
agreement. It also relied un Section 2({27) which 'reiates to “control”
includes controling the management or policy decisions excreizable by a
person or persons. acting individually or in concert, directly or indircetly,

as under:

“2, Definitions.~ ... (27 “control*  shall
include the right to appoint majority of the directors
or to control the management ot policy decisions
exercisable Ey a person or persons aeting
individually or in concert, directly or inc{i:.recfiy, _
mcluding by vintue of their shareholding or
. manﬁgement rights or shareholders agre;ments ar

voting agreements or in any other manner.”

32. It is stated that duririg the course of PMLA investigation, it has

come to notice that M/5, ‘Bhushan Power & Steel Limited' '(‘Carplerate

Company Appesl (AT) (Tnoal.) oo, 957, K084, 1033, 10BS, 1074, 1146, 1461 of 3619 - .
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Debtor’} and ‘M/s. JSW Steel Limit_f,:d’ are associated as shareholders
holding 24.09% alnci 49% equity resp_cctively in a Joint venture company
namely ‘M/s. Rohne Coal Company Private Limited’. The composition of
the equity'. sharchﬁlﬁi’ng as per annual return .ﬁlled with Ministry of

Corporate Affairs is as follows:

§ Ne. I Name of the | CIN/FCRN Holding/ % of

: Company j ) Bubsidiary/ | shares
] : ) Associate/ | held .

L ) Joint Verture

A [JEW Steel Ltd.  TLA710MEI9G4PLEI52925 | Joint Venture | 46.00

2 |BPSL " TU27100DLIGYYPLCIOBIS0 | Joint Venture | 24.09

3 verbest U74099MH2016PTC287605 | Joint Venture | 20.0)
Consullanty : woT

e p Sprvicesbad, 4

4 flat . Dalaji | L27102WBI0998PLCHBYTSS | Joint Venture | 6.90

L. Indusinies Lid. o

33.  Further, as per the updated information filed with Ministry of
Corporate Affairs in Annual Return 2018-19, the company was formed in

2008 and is still in operation.

34.  In the light of the above, it was submitted that under Section 32A
(1), the liability of the ‘Corporate Debtor’ shall nat cease for the impugned
offences under :‘F.revenrion of Mdnéy | Laundeﬁng Act, 2002" as the
‘Resolution Pian’fs}::ppi‘oved by the Adjudicating Authority is not resulting
in change in 'man#gcmcni or control of the ‘Cofporam Debtor’ to a person
who was nﬁt a réﬁféd party of the ‘Corporate Debtor’, for the reason the
JSW Steel Limité«f:ﬂ’ is & ‘Related Pa:_rty’ of the ‘Corporate Debtor’, being an

Associate Compay which has formed a joint venture company.
; : £
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35, It was submitted that the benefit of the ﬁrovisioqs, of Section 32A
(2} 1s not available to the properties attached of the Corporate Debtor’

vide PAO dated 10™ October, 2019,

36. Reliance has been placed on different decisions ._(}t' this Appellate
Tribunal and also the Hon'ble Supreme Court, but it i§ not raquired to

refer to the same for the reasons beloiv.

37, A person.is- not eligible to submit a resolution plan, if such a
persotl, or any other person acting jointly or in concert _ﬁn‘th such person

is ineligible in terms of clauses {a) ta () of Scctlon 294, as follows:

‘;'29&. Persons not eligible to be resolution

applicant—~ A j;ersbrz shall not be eiigjible to

| -'-‘submir a réso!zttiﬁn plan, i such person,‘lbr any

ey person acting jointly or in concert wfzh such

person—

(g} is an undischarged insolvent;

(b)is a wdfuf defaulter in accordance with the

gu_idleﬁrfes {‘Jf the Reserve Bank 'qf India

issued under the Banking Regulation Act

1949 (10 of 1949);

R

Compacy Appusd (AT) Ineol.| Hos, 257, 1024, 1038, 1088, 1074, 1126, 1461 403010 .
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{c} at the tirﬁe of submission of the re_so!u_tian
plan has aﬁ a;:count, or aﬁ &c&ount of cla
: cﬁrporate debtor under the management or
control of such person or éf whom sucﬁ
person- is a promoter, classified as non-
performing asset in accérdarwe with the
" guidelines of the Reserve Bank of India
- issued under the Ba.nfcing Regulation Act,
1949 {10 of JQ#?} for the guidelines of a-
:»gﬁnanciai sector régulator issued under any

;;or'her law for the time being in force,j and at

;Ieast @ period of ane year has lapsed from
ke rhé date of such cims_s#ication till the date of
:',comn_tencement.of the corporate insoltuency
- resolution process of the corporate debtor:;

Pror@ed that the person shall be eligible tc; submif

a resolution plan if such person makes payment of

all o;;erdue amounts with interest thereon and

charges relating to m:ﬁperfqming asset accounts
before submis_sion of resolution p!cm;l _

Provided further that notﬁx’ng in -fhis clause shall

apply to @ resolution applicant where suq'

Compupy Apperl (AT] (Insol} Koe. 267, 1034, 1038, 1065, 1074, 1126, 1461 of 2010
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| apﬁ!icant isa fmancia! enziﬂy.'and s notl a related
parly to the corporate .debtor.
Exp!a@tbﬁ L- For the purposes of this
provise, the 'expreséilorll "rehtéd par.ty" s}?cdl not
| mclude a ﬁ'nanciﬁ! entity, regt.;tlaied by a financial
.secwr_regul.aror, if it is a financial credi!of_"of the
corporate deblor and is a related party of the
c&rporate debtor solely on account of conversion or
substitution of debt into equity shares or
struments convertible iﬁro 'equity shqres or
cdmp{eiion of sr'z.c'h transactions as may be
' p.rescribed, pri&r to the insolvency commencement
date. |
Explanaaon I.— For the purposes of this
clatise, where a resoiutiqn applicant has an
account, of an account of a corporate debtor under
the management or control of such person or of
whom such person is a promoter, classified its ron-
pe;folnning asset and such account was acquired
pursuanf to a prior resolution plan approved under
this Code, then, the p':.'ouf.séons of thig clause shall
not ﬁpbiy to such resolution applicant for a pen‘éd '

of three years from the date of approval of such

Compeny Appest (AT) {luesl) Hos. 857, 1034, 1095, 105K, 1074, 1126, 1461 of zcm ) f' :
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resolution plan, by the Adjudicating Authority under
this (.’,’ode; | _ |
(e} has ,beeﬁ convicted for dny offence
p.{m.fisha_‘_ble with imprisonment -
_ | fi for tuo s of more uﬁd_er any At
_ specgﬁed under the Twelﬁh Schedule;
o
(i) fai'. seven yea_rs' or more under any
law for the tirn;e. beiz.zgr iﬁ foree::
Provided that this clause shall not
apply to a person after tﬁe azpuy ofa
period of fwo years fmm the date of his
release from imprisﬁnment: _ |
Pmmded fgﬂh__er It.‘_,lat f:his_ clause shall
not apply in .re}a.tio?; to a connecéed
person referred to in clausefiii) of
E:éviw;ation_z‘;
o () Is disqualified to act as a director under
‘ the Companies Act, 2013 (18 of 2013):
., Prguided that this clause shall not
opply i 3;ela£ion to o connected person

i referred t0 in clause {iii) of Explanation I;

Company Appeal [AT) [@MLI Noa. 987, 1034, 1035, 1058, 1074, 3126, 1461 of 2018
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) is prohibited byl the Securities and
Exchange Board' of India Jrom irading in
sécm‘tfes 'Inr .accessing the securtfies
markets;
fg) has been a promoter or in the
‘management or control of a corporate debtor
in  which a  preferenticl lransaction,
undervalued transaction, extortionate credit
transaction or fraudulent fransaction has

* taken place and in respect of which an order

* has been made by the Adjudicating Authority

| un&erthis Code:

Provided that this clause shall not
apply if o preferential 'rranéactian,
undervalued transaction, 'extoﬁz'onate
credit transaetion  or  fraudulent
transaction has taken place prior to the
acquisition of the corporate débtor by
the resolution applicant pursuant to a
resolution plan approved under this
Code or pursuant to @ scheme or plaﬁ
L approved by a financial  sector

“regulator or a court, 'and' Stich

Camipatiy Appeal (AT} (insol) Roe, 587, 1034, 1038, 1056, 1074, 1126, 1461 of 2015
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resolution applicant has not otherwise
contributed o, the * preferenial
transaction, un&emﬁmed transaction,
extortionate credit., transacﬁnn or
Fraudulent transaction;
' {n) has executed 4 [a guarantee] in favour of
a cré;d_itdf in respect of a corporate debtor
'géainst- which an application for insolvency

‘resolution made by such creditor has been
“admitted under this Code and such guatanies
?ms been muakeri by :he credﬁorand remams
unpaid in full or part;

(i} is subje_ct o any disability, corresponding
o clauses (o) to (h), under tmy law in a
jurisdiction outside India; ar
{J) has a ceﬁnecied 'pérson ﬁot eligible under

) :clguses fajte fi).

Fe ;:,Expllanation I i For .the DPUIp0ses Of this
-%'Elcgqu-?@) the 'expfession ‘connected f.:er_son"
meansv-« |

f{) any persom who is the émmbter orin
- the management or econtrol of th

- resolution applicant; or

Company Apposl (AT) {faeol,] Hor, 267, 1024, 1045, 1658, 1074, 1126, 1461 of 2019
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fi) any person who shall be the
promoter or in management of control
* of the business of the -corpﬁrate jr',l'le!:tor
during the implementation of the
resolution plan; or
{ii). the hoiding company, subsidiary
company, associate - compary of
related party of a person referred to in
clauses {i] and (if):
Provided that nothing in clause (i) of
Explanation I shall opply to a reéalution
applicant where such applicant is a ﬁnancz‘aé
entity and is not a reloted parly of the
corporate debtor: Provided further mc_at the
-expression ‘related party” shall not iﬁqlude a
financial entity, regulated by a financial
- sector regulator, if it is a financial creditor of
the corporate debtor and is o related pariy of
the corporate debtor solely on ;nccqunt of
éonuersion or substitution of debt into equity
- shares or instruments convertible nto équity

shares or completion of such transactions as

Company Appeel (AT] {ingol) Nos. 987, 1034, 1035, 1088, 1074, 1128, 1461 of 2019
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may be prescribedj_. prior to the msolvency
: Comnwnaemenrd.ate;

Explanation II—For. the purposes of thi{;
_Sectiaﬁ, "financial entity” shall mean the
following entities which meet such criterld or
iécndit{'mis as the Central Government may, in
-consultation with the financial 'sebtor
;'r;egu!ator, notify in this behalf, namelt—

- *fa} a scheduled bank; |
{b) any entity regulated by a foreign central
‘bank or o securities market regulator or other

- financial sector reguiator of @ Jjurisdiction
“outside India which jurisdiction is compliant
:'with the Fmancial Action Task Force
Standards and is° a signatery fo the
;:fnterriationai Organisation - of Securities
Commissions Multilateral Memorandum of
:'Underscanding; '

“{o) any investment vehicle, registered foreign

' ;Emgtitutionai- investor,  registered  foreign

' ?ipartj‘olia inpestor or a foreign venture capital
Efinve.etor, where the terms shalu have the

'1'm.earzing assigned to them in regulation 2 of

Compauy Apposl (AT} (fnsoL] Hos, 957, 1034, 1035, 1085, 1074, 1126, 1461 of 2019
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the Foreign Exchange Managenwnr {Transfer
or Issue of Security by ° Person Resident
Outside India) Regufatmns 2017 made under
- the Foreign Exchange Management Act, 1999
'{42 of 1999). .
(d) an asset reconstruction company’ register
with the Reserve Bank of India unde; section
3 of the Securitisation and Recommnon of
Fmanczaa’ Assets and Enforcement of Securniy _
 piteriist Act, 2002 (54 of2002)
fe} an Aremate .{nuestment “‘und regtstered -
wtth Securxtxes and Exchange Boara’ of Jndm,
) such categcnes of persoz*s as may be |

ncﬁf ted bg the Central Govemment” %

38, A person cannot be held to be ineligibie till it is shown that it comos

within any of the disqualifications under clauses (a} to i) of Section 204,

39, Ttis not the case that JSW Steei Limited’ filed plan in concert with
any person who is ineligible in terms of any of the clauses {a) to (j) of
Section 29A. 1t is only alleged that JSW Steel Limited” is a related party

 of erstwhile Promoter of the ‘Corpora ¢ chtm

40, In this regard, Section 5(24) of the TAB Code’ provides that:

Company Appest (AT) {Insol) Nos, 987, 1044, 1038, 1055, 1074, 1126, 1461 of 201
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8. Definitions—~ .....(24} “related party’, in
relation io @ corporate debtor, means-

(i} & body corporate which is a holding, subsidiary
or am; associate company of the corporate debfor, ‘or

a suﬁsidiﬁ.ry of a holding company to which o

- corporate deblor is a subsidiary.... ..

41. Upon a #emsa‘l of Scctiﬁn 32A (i} {a) of ﬂlc 1&B Code¢' read with
the afo}éségidfdef;éition, it_ is ex facié evident ihat the JSW Steel Limited’
is not an associ&%e c'ornpény,/ related party of tﬁe ‘Corporate Debtor'.
While ‘f&oﬁne Coa} (fompa.ny. Private Ljumiteﬁ’ is aﬁ.‘.associate ocmpany’ of
the 'Corporate ch’tﬁr’ as @cii éa 6f .the JSW Steel Limited’, but by virtue
of both having irja:vestmcn.t in .su.c.h downat:_-eam jﬁint venture company
ie, "Rohn'c Coal Qampany f’ri\;;ate Limited’, the JSW Steel Limited’ and

the ‘Corporate Dgﬁtof do riot become related parties of each other.

42, The Directérete of Enforcement is interpretation that Section 32A
- of the 1&B Code’is prospective in nature and the benefit of such provision

cannot be claimed by the Appellant is wrong and misplaced.

43 A plain reading of Section 32A(1) and (2] clearly suggests that the

Birectorate of Enforcement/ other investigating agencies do not have the
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stands approved and the criminal investigations against the ‘Corporate .
Debtor’ stands abated. Section -_32& of the "f&B Codc’:_ dt;;cs not in any
manner suggest tﬁat. the benefit pmvidcdi.thercﬁndcr;ihs only for such
resolution plans which are yet to be approved, Further, there is no basis
0 make Idistinction between a resolution applicant -whdgc plan has been

approved post or prior to the promulgation of the Qrdinance.

44.  Further, even prior to the passing of the Ordinance, the 3%
Respondent i.e. Union of India through Ministry of Corporate Affairs in
its “Affidavit in Reply dated 10t October, 2019, had categorically stated

that:

“5) It is submitted that if any Corporate Debtor is
'undergoing investigation by the Centra!’Buréau of
Investigation (“CBI”), Serious Fraud _Inuest_tbatian
Office (“SFIO”} -and/ or the Direclorate of
Enforcement ("ED", such -investigations are
separate and independent of .the Corporate
Insolvency Resolution Process (“CIR Process”)
under the IBC and both can ﬁm simultaneously
-and independent of each other. It is further
- submitted that the erstwhile management of o
company would be held responsibie for the 'cfrm;é,s,

i any, committed under thelr regime and the new

Company Appsat (AT) (Inaol) Hoa. 867, 1034, 1056, 1088, 1074, 1128, 14610 2019
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management taking over the company after going
through ‘the IBC process cannot . be held
respcif:'lsfble for the acts of .orﬁission and
comqiiésiczt of the previous management, In other
words, no criminal lability can be fued on th;,
- successful resolution applicant or its officials.
6j Inso far as the corporate debtor orits assets are
concemed, after the completion of the CIR Process,
Le, astatufory process undér the IBC, there cannot
| be any attachment or confiscation of the dsser,s of
the Corporate Debtor by any enforcement agencies
after. ﬁpprouai of the Resolution Plan,
7). Resolution Phn submitted by the interesied
Re.so;l_:utr)on Applicants are duly examined and
validated by the Resolution Professional and the
C‘ommittee of Creditors ("CoC”). Once the
Resolution Plan is voted upon and approved by ithe
'CoC, it is submitted to the Ld. Adjudicating
Authority for its approvel. The Ld. Adjudicating
Autfign'ty after hearing the objections, if any, and

beiny satisfled that the Resolution Plan i in

compliance with the provisions of the law, [
appn?a:ed the Plan, The CIR Process is desired o \'\

Compaay Appeal [AT) (fneol,} Hos, 387, 1034, 1036, 1085, 1074, 1126, 1461 of 2018
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ensuz;e thar. undés:‘rable persbns dol r.goa_..rake
| consrol of the 'Cbtpdrare bebtor by e Iof‘ Sietion
" 20a of the IBC. The pwpc}se gt of :ﬁé CiR
Process !$ .to h&n@i over tﬁe _mmbany of _the
{.:orporat.e de&tor to a. bona fide new reso.-lution
applicant. Any threat of attachment of the dssets
.of the CO?'pGraté deb.:or or subfectiﬁg .th.e cbr.;x_.mrate
debtér to proceediﬁgs by Mstigaﬁng cigencies for
.wron.g' doing of the previdus 'm'anagemer_zt will
defeat the.uery purpose and sc.heme.'df CIR
Process, which in?eﬁalia includes resolution of
insol.ve.ncy and revival of the oorr_tpdny., and the
efforts of the bank to realise dues from thel NPAS
would get derailed. Otherwise tov, the _r'_:iqnéy
' rea!fsed. by way.t..lf réso!ution blan is fnvanhbly
recovered by the banks and public financial
institutions and other creditors who have lent
money fo the erstwhile promoters to recover their
dues which they hclwel lent to the erstwhile
mnagemené for creaﬁnn of moveable or
immoveable assets of the corporate debtor in
'quéstion and thérefore, fo aftach such an di-;sét i

the hands of new promoters of resolution applicant

Company Appeal (AT| (lnsol.) Nos, $5%, 1084, 1035, 1065, 1074, 1126, 1451 of 016
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wouiz oniy negate the .:ery purpose of IBC and.
| euenmaliy destroy the value ofass'ets -,
8j. In Iight o_f the abwe, the Eﬂ whxle
conductmg investigatfcn under Pm is Sree
to deal with or attach the pemna! asset:s ef
the erstwhﬂe promaters and other aceused
persons, acquired through erim@ proeeeds
pnd, no£ the as;sets af the Corporate _D.ebtor
which have Eeen_ financed 33; credita_rs and
acquired by a b;ofza. fide third _pai-ty
Resolution Appllig:arzt through the statutory
pffoc;ess supemfsed a.nd. _apﬁroﬂeé bg -the
Adjudicating Aufrharity under the IRC. In so
Jar .:qs @ Reso!utiorﬁ Applicant is ;:oncemed,
they would not be in wrongful enjoyment o}‘
any proceeds of crime after acquisition of the
ngiiamte Debtor and lts assets, as a
_ Resé.:{ufion Applicant would be o bona fide
as_s%& acqufre_d' tiu%onltgh a legal process.
.Thé;;efare, upon an acquigittan_un&erj a OIR

~ Procgss by o Resolution Applicant, the

- Corpiorate Debtor and its assets arve not

derlped or obtained through proceeds of

Company Agpeal (AT} (Insol.} os. 957, 1034, 1056, 1086, 1074, 1124, 1463 of 2015
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Eﬂma" under the Prevention I'af ; f&onéy
Leundering Act, 2002 (“PMLA") and negé not
be suhje_ctl to attachment by the ED after
approval  of Resolution Plan by the
Adjudicating auféarme_s.}; L

(Emphasis supplied)

45. The Union of India had uneqﬁivocally 'stéted ‘that after the
completion of the ‘Corporate Insolvency Resolution Process’, there cannot
be any threat of criminal proceedings against the ‘Corporate Debtor’, or
attachment or confiscation o_f its assets by any imfest_igafing agency, after
approval of the ‘Resoluti.on Plan’. In any event, bﬁ m’rt@e of Section 238
_of. th.r: 8B Ccdc’, the 5B Cccile’ has an ovcrridi.ng efféet over anything
inconéisfenf theéwith in any other Eaﬁ. Accordingly,. it is cleér ihar.
subsequent pramulgaticn of the Ordinance is mcrelj*' a éladﬁaatibn in
this respect, Therefore, it is ex facie evident that the Ordinance being

clarificatory in nature, must be made applicable retrospectively, -

46. It is not the case of the Directorate of Enforcement that JSW Steel
Limited’ comes within clause (a) of Section 5(24} as a directﬂr. or partner
of the said ‘Corporate Debtor’- Bhushan Power and Steel Limited” or &

relative of a director or partner of the Corporate Debtor", It is not holding

Lompany Appesl (AT) (fngoh) Nos, 957, 1044, 1085, 1088, 1074, 1136, 1461 of 2019
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position as a key manager:al personnel of the ‘Corporate Debtor’ or a

velalive of a key managerial pr:rsonnf:l of the ‘Corporata Debtor

47. There is n{:thing on the record to suggcét that there is a limited
liability partnctship or a partnership firm in which JSW Steel Limited” ig

a partner.of the ‘Bhushan Power and Steel Limited,

48. Itis not the casc of the Directorate of Enforcement that in a private
company in which a director, partner or manager of the ‘Bhushan Powér
-and Steel Limited’ was a director and JSW Steel Limited” holds more then

two per cent of ity share capital.

49, The ai!egé@im is not that ‘JSW Steel Lifnitcd’ a public company of
which a direc’cof',' partner o manager of the 'Corpofatc Debtor’ is a
dzrector and holds atong with relahves more than two per cent o*' its paid-

up share C&plfa]

50. The allegation s that in & joint venture Company namely- ‘M/s.
Rohne Coal Company Private Limited’, ‘Bhushan Power and Steel Limited'
and 'JSW Steel Limited’ are holding 24.09% and 49% equity respectively.
ol WJBW iBteei Limited’ has taken specific plea that it is not & ‘re[ated

- parfy’ of ersmhile Bhushan . Power and Steel Limited'- {(,orporan:

Debtor’} and p!a¢cd on record the following facts:

Company Appeak 47T {fiecl) Hos, 957, 1034, 1065, 1085, 1074, 1126, 1461 6 2019
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‘I, | The Appellant is not related party of the
Corporaﬁé Debtor FA ey
10. The basis of E‘b’s submissimé fh;at the
| Appeflﬁnt i$ a related party of the Cbr;rlomte _Il:}ebtor
is the exi#tencé &f a company namé!y Ru!’m‘é Coal
Company Private Limited (‘RCCPL’} which was
:;j:_‘icmp.orated in 2008 cas a joint venture amongst (i)
JSW Steel Ltd, {Appellant); (i) Bhushan Power and
Sieel L (Corporate Debtor] and (i) Jai Balgji
Thdustries Ltd I this regerd, Appellont ‘sgeks fo
place lon. record the féilﬁwing facts:
i The Aépeuanthad Endividuﬁtly applieﬁ to the
Government of India for allocation of a Coking Coal
Block, Such application was nt made jein,tfy with
| any entity. Ho'wever, .by letter of intent { “Lof."'} dated
g Apri, 2017, the Government of India, through
'Ministry of Coal, proposedijoint aliocﬁﬁon of Rohne
Coking Coal Block amongst the aforesm’d' three
tampaniés, incfuding the App.ei.fant ad the
'Corporate Debtor herein, with itheir @pm'ue
' pmpﬁrﬁona:e shﬁre of coal reserve. |
(i) At the behest of the Ministry of Codi, a joint

venture agreement dated 05.03, 2008 was executed

 Company Apperl [AT) (lasoL) Nos. 967, 1034, 1035, 1058, 1074, 1126, 1461 of 3013,
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by ar_;;f amongst the Appe!lan; Corporate Debtor
aﬁd JII.Ii Balaji Industries Ltd,, .'pu..rsuqnt to wﬁich
RCCPI__, came tg.be incorporated.

(it} Wde the fdof alnd the prppa.rtionate share of
coal fesérve allotted Ito eac.h Aﬁor._‘attr_:é spetified
rhereﬁzﬁde}; the Appellant was entz‘ﬁed to 59:0I % of
coal r:éserﬁe. Fuﬁher, as per the JVA, the App.eﬂant
was e'nti'tied to ;ubs&ibe to 69.01% of the share
Capifq.i of . RCC.?L tagetP.LEr with  its .-aff.'zh}.lte
company/s. ?fherqf_‘afe,. the Appellant had directly
subscribed io 49% of the share ccgpf;az in RCCPL and
one of its affitiate, Bvérbesé Consultancy Servi;:es |
Put. L;td. haet subscribed to the remaining 20.01% of
share capital. |

{) While the Coal Block was under development,
the Hon'ble Supreme Court of India vide its order
dated 24.09.2014 passed i Manohar Lal Sharma
v. The Principal Secretury & Others, W.P.\(Cﬁminal}.
120/ 2012, ¢ance2!ed the allocation of the coal blocks
by this Gavemmensl of India {r;‘o S‘tdres and private
secsog*; indusiries). Consequently, the allocation of .

Cogl iE{ock to RCCPL stood cancelled and the :

operations of RCCPL have been inactive since the

Compnny Appeal [AT] (insol) Hoe, 257, 1034, 1035, 1066, 1074, 3128, 1461 of 2018



54

“said cancellation. Rurther, post the cancellation, the
Coal Block has been allotted o Nﬁﬁona! ﬁﬁn.eral
Deve!o;n.men.r Corporation (NMDC). -

Y fﬁ) While the op;-_erations of RCCPL have been z'ianwtive
sinoe._ the canoelgtioﬁ of the C‘.‘t;.aaf Block, the Joint
venﬁzre has n;o:'been' dissowed. a8 ori da?te, on

| account of a peﬁdfng Ei.tigaiion with -.respect to. the |
Coal Block before the Hon'ble Delhi High Court in

Rohne Coal Co, Lid, us Union of India and Ors, WP

(G} 11551/2015 and the resolution of issues with
respect lo reimburéemeﬁt of costs imﬁfrecﬁ by
RCCPL for development of the mine unfil it .was

- ctncelled.”

~ 52. The Appellant- USW Steel Limited’ had fully disclosed its
association with Rohne Coal Company Private Limited® in the ‘Resolution
Plan’. It has also disclosed the association of the ‘Cdrpo_rate Debtor’ with

‘Rohne Coal Company Private Limited".

53. After tak‘ing iﬁ'tcl__accoﬁng the disclosures made by JUSW Steel
Limited’, the 'Resolution Professional’ had confirmed that the Aplpellant-
JSW Steel I:imitcd‘,is not &isqttaliﬁed ﬁnd-:r Section 294 of the ‘&8 Code’
“to submit its ‘Réso!ution Plan’, which was also accepted by the

-‘Comniittce of Creditors’ who approved the plan. ':The.dejudicai;,ing--.w
; . Ll
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Authority also had gone into the question of ineligibility and approved the

plan,

54. The Nouﬁcaban of Govcmmcnt of Incha through Mmsstry of Coal
dated Gt Apnl 2017 shows that 'JSW Stcel Lmuted’ in its individual
capacxty apphed f’m‘ allocatxon of Rohne Cokmg Coal Block’ in its favour.
However, " there bemg more apphcants the Centraj Government
contemplated to make lel‘lt allocatmn of Rohine cokmg coal block in
favour of ‘M/s. JSW Steel Ltd.’, M /s Bhushan incr & Steél Ltd.' and
M/s. Jal Bala}: Spongc Ltd for meetmg the:r propormonatc share of

requiremnent of coal as extracted bclcrw

¥ e B e B

SRH F Ty a1
k1 k'y L . BSRAR R T .y + [
‘-:“% j ) mwmcm%«u T
' aaca
MW smuim lv"m
s : i PPE LRt U
b o Ly PERTS
ir m n-»hus v [ lmaan, ]
Fdnze D EI. AL =
. Fga. Et iy Phererne s
Syt ettt torted S L nE -
1o Vettmes, .
Yo et A e, : F A lTHe e
. AL Fd At N‘-—nn-r Tutek.., RO
-s;.!i-uun—q pnsn--w,
! we e 0, .
w8 Haal, ks evwidnes Jurdiond rallacrnssuangy
drai -l--urmi:;':&. st Bk nrmu?o::mq-ﬁrmm mwﬂmﬂ [T i B et el iy iy g e B
\JWI'” Appn “@5' L e i e
TRl TR S e T O TRk T
] o Tt P AR il i o
“-:vw' aHEE
iws:
Ll R | £ ] i?ﬂfzn:’ AFE— ] s
v ) tas 31 (ﬂ.«_ i !
TSNP RIS -:: 5 ?‘E:.:T' = oy T
sk b it

Company Appanl (AT} flnsol.) ¥os. 957, 1034, 1035, 1096, 1074, 1126, 1461 of 2019




56

% the eamd of Jotnt allocation, th ' ' . r
B iins o e oo e Mf’“?‘ww&emnwmﬁ&m

gt 1t The B aapvkied ous - = .
.b&qmmﬂm , in congr MWWhW_ -

ot s i, o Ay S o s, Pt . s fon s 3
 prepttion to
I.Oﬂﬁwﬂa

il of Bl pasies oot
will bo.ghvin 10 the. sesestrizs vl b s
would be palled tho ‘emnsfie priod’, -

= e % . i e SR
QpttonsEik mm_mmmmmmmm-mmmmm'm. Tha
3 sllscation %4l s mede 10 Yo gronp of Sesdse md asoslatea Jolitly bt e mlning leess of ask '

o & Fhlr sotead fitfrezs 2 iy thise 67 slnoation,
mu%wmm o B ary compry wfl-Lates o pile to pley, They
vrnldh g i  fron i Toadhon 6o i ssnolasta i yos Yo ity dofermabadd A tho

imy: of affcosiicy
mmwmmwwmmﬁ@mwmwmm

Y a Innesordenoo wii the thon opflons o ndlosted above, the Jntal sliaealios may dlawues he
ed el mutsally 1o to tyem il Sobles n fgnlly ond aofuresabla spgmomant,
opting for eny ong of the nbove smentioned fares sereng “The sgt L therald e lu

- confuemity with the provistons of tha Cael Wi (Matlooallestion) Ay, 1673 sod ©o maidolines
frsed fn thin regerd Tha agroetnont - mey ooy, fntnaale, leoes much 6 sanre bn oty
production sharing, rights nd Hsbiitider, poseitios e, Ia napa Qption 111 fa preferied, then »
tlpartite agroement butwean the Jasden, desmeiptes gl 1o tocsl Coat Indky mubsidlary auch dat
no Usbility devolvss on the fooal CiL - wubuldinry In mmy cese Inaladiog Iy ganga of nc or lean
m&mﬂmwm:lm«nmm«hﬂomwm feren, 20d CIL o/ _,kmhr

) indemnifiod speinst sy labliity, s 10 bt etnred bafo, _

' ' : ' - ity sigaes
4. You s mwmmmmmmmmmt: a;ammmw ml?dnﬁt:nf'

ot ot om0 P SR B g, o Ore

Yourk Mtr.

(V8 Rind )
Wada Soeriry o the Gon, of Indtn,

Asf - u

Company Appaei (AT} dinsol) Nes. $87, 1034, 1035, 1086, 1074, 1126, 1451 of 2019



57

55, All the three optiors suggest that cithef two 6r more of ;thgrﬁ hg’d
to make a congortium or Io'ne of th_ém_ will be dealv.ignatcd as ‘l'e_adg_i" of the
Sokeaind othe‘rs' aé ‘asscéiatéé’ st tite block. ’l‘hé third option was that in
EdCh block onc aﬁucatee will be made o ‘the group of leader and :

assomatcs Jomﬂy

g6, 'f’here was a compulsmn on the part of JSW Steel antcd’ for
at]ocarmn of Rohne Cokmg Coal Block though 1t apphec{ for mdmdua.l
allotment bccause of mandate ul‘ the Centra.l Govemment ’I‘hey had to
share jomﬂy with the two athers mcludmg M./s. Bhushan Power & Stéel
Ltd "and M/s. Jal Balag: Sponge Ltd for rneetmg thezr propomonate

share of rcqulrement of coal

57 We ho]d that where g party for the purposc of its busmess if
mandated by the Central G@vemment 1 }om hands together and are
forced to form 'a consortium or a3 joint associate, such person
{Rcsolunon Appheant’] cannot be held ineligible in terms of Section 324

(1) (a) on the gruund of 'related party’.

58.  In fact, the ;'contention of the Directorate of Enforcement that the
Appellant- JSW Steel Limited’is a ‘related party’ of the ‘COrporatc Debtor’
as per Section 5(24) is based upon a complete misconception and.

2 \r-g_,u .z,;; \
A

misinterpretatior of Section 324 (1) (a) and Section 5(24) of 11
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Code’. To fall within the ambit of Section 32A (1) {gi}, a Resolution
Applicant’ has to be cither:
{ii A promoter of the Corporate Debtor, or

() In the management or control of the Corporate Debtor; or

(iii) A related party of the Corporale Debtor.

In the context of the present case, the Resolution Applicant” i.e.

‘JSW Steel Limited’ does not fall in any of the aforesaid categorics.

59. Section 5(24) provides ‘related party’ in relation to the Corporate
Debtor’ means a body corporate which is a holding, subsidiary or an
gssociate company of the corporate debtor, or a subsigﬁary of a holding

company to which a cor?orate debtoris a sutisidiafy, 2

60. U_pon__ a perusal of Scc_tion 32A(1) (&) fcad with thg aforesaid
 definition, it is ex facie evident that the Appellant- JSW Steel Limited” is
not an associate company/ related party of the ‘Corporate Debtor’. While
Rohne Coal Company Privaté Limited’ is an associatc:_" company of the
Corporate Debtor' as well as of the 'JSW Steel Limited’, but by virtue of
both having investment in such downstream joint \fcnturc company, the
JSW Steel Limited’ and the ‘Corporate IDébtor’ do _rn(;t becomne related

parties of cach other.

61, The Resolution Professional’ and the ‘Committee of Creditors’ vide

their joint additional reply dated 227¢ January, 202()' filed Defore this
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* Appellate Tribunal, have yet again cerﬁﬁgd that the Appellant- JSW Steel

Limited’ and the ‘Corporate Debtor’ are not related parties,

62, The question arises as to who are the Competent Authoritics to
decide ineligibility of the Resolution Applicant’ under Section 294 or 324
{1} {a) and to find out whether it comes within the meaning of Telated

party’ for the purpose of ineligibility.

63. As per Section 30(1), the ‘Resolution Applicant’ while submitting
‘Resolution Plan’ has to file an Affidavit stating c'learl? that he is eligible

or not eligible under Section 29A.

.64, "As per Sed_ﬁon 30(3), the Resolution Professional’ shall p;_'_esent t§
the ‘Committee o.'f;Crcditors for ifcs approval such Resolution Plans’which
conﬁrrﬁ the cdnditians.feferred to in sub.—section' {2). It is'o'nly thereafter
| ‘the ‘Com.mittcc :of Creditora’ is empowered tﬁ find out whether the

Resolution Applicant’ is ineligible under Section 294:

“30. Submission of reselution plam—(1) A
resolution applfcdm may submit @ resolution p!ah

;awf_lfq with an affi&auft SEc:tiﬁg fh'at:rhe is eligible

und_é,’r section 294} to the resolution professional
prepared on the basis of the information

memprandum. .
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(3) The resalution professional .%haii_preseni fothe
comﬁitfée of creditors fpf__,its &pprova!i such
resolution plans which -mnﬁrm the chc:ifﬁons
referred to in sub-section (2],
{4} The .committee of credifors may approve o
resolution plan. by G vote of not less than [suty-si
per cent. of voting share of the ﬁr_z_anczﬁ_l creditors,
aﬁer_ considering its feasibility and viability, 4 {the
manner of distribution proposed, which may take
mto aﬁc_ouni the order of p;iority amengst créq!itors
as Ia;'d down i sub_—sécfion {1} of section 33,
; including the priorfty and value of the security
interest of a secured creditor] and _such:._other
i-requiremencs as may be spécﬁed by the Board:
.- Provided that the committee of creditors
~shall not approve a _resolut.ion plan, slubmirred
before the cpmmgncem'en_t of thg Insoivengy and
_ Bankryptcy Code (An:éndmeht)__Ordﬁaﬁce,‘- 2017
(Ord. 7 of 201 ?), Iu_.'here _fhe resolution applicant is
neligible _und_erls_ect_ioﬁ 29A and may reqdire the

resolution professional to invite a fresh resolution Prret
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plan where no other resolution plan is ayuilable
with if:
~Provided further that where the resolution
applicant referred to in the first proviso is ineligible
undér clausé fcj of section 29{1,‘ the resolution
apph';cjant shatl be adc;wd'by the committee of
creditors such period, ot exceeding thirty days, to
make payment of overdue amounts in dccqrdance
with the proviso to clause (¢} of section 294:
 Brovkled dlsh ek Helitig e e eeeris
provi?o.shalf be construed as extension of period for
.th.e ,;rwposes of the proviso to éubsecticn {3} of
sec;ti;n 12, and the corﬁdrate molvency fesduﬁon
proaé;s_s shall be completed within the péripd
spec}ﬁed in ;‘ha't subseétion]: -
- Provides gl Bd o eligibllity criteria in
' sectié:;rt 29.51 as amended by the Insolvency and
Bankruptcy Code {Amendment) ordinaﬁae, 2018
shall apply to the resolition applicant who has not
subr.riit'téd resolution plan as on the date of

commencement of the nsolvency and Bdnkruptcy

Code (Amendmeni) Ordinance,' 2018
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